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These appendices should be read in conjunction with the main Report, which 

contextualises all the issues and provides definitions of the terms used. 
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APPENDIX ONE: Emigration of Children, 1891 – 1997 

 

Introduction 

The practice of institutions sending children abroad to settle, primarily in parts of the 

British Empire that welcomed British (white) settlers, was well-established long 

before any statutory authority for, or control of, the practice was in place.1  It is at this 

distance in time impossible to say to what extent non-statutory emigration of children 

was a consensual matter, or to identify the efforts made to obtain the consent of 

parents and to ensure that any such consent was freely given.  But it is clear that 

philanthropic individuals and societies saw emigration of needy children as a means 

to provide them with a better life.  It is, for example, interesting to read the Lord 

President in McFadzean v Kilmalcolm School Board,2 a case involving a deed of 

trust dated 1876 designed "for the purpose of providing homes for, and upbringing 

and educating, destitute children” in what became known as Quarrier's Homes in 

Renfrewshire, explaining that "the form of agreement which persons desiring to have 

children received into the Homes are required to sign, bears that they are received 

with a view to being emigrated to Canada under the care of Mr Quarrier or his 

agents".  Yet parental consent was of doubtful efficacy in providing legal authority to 

the sending of children abroad, because parental responsibility was in principle 

inalienable.3  The website of SurvivorScotland4 reports that between 1869 and 1939 

around 7000 children were sent by Quarrier's to Canada:5 other voluntary 

organisations were enthusiastic as well.  So too, it may safely be said (if for rather 

more mixed motives), was the state.  Not only were statutory arrangements made to 

encourage general emigration to the Dominions,6 but official reports such as the 

1 See K. Karr “The Lost Children of Britain” (2012) 2 Oxford Monitor of Forced Migration 41-46 
2 (1903) 5F 600.at p. 611. 
3 This was true at least insofar as the patria potestas related to pupil children.  Minor children (girls 
over 12 and boys over 14) were free to choose their own residence if emancipated or under the 
guardianship of curators (whose power was not traced to the patria potestas): Craig v Greig and 
McDonald (1863) 1 M 1172. 
4 http://www.survivorscotland.org.uk/are-you-a-survivor/child-migrants/ (accessed 3rd November 
2016). 
5 A brief history of Quarrier’s from its establishment until the 1980s, including its immigration policy, is 
to be found at para 2.2 of Tom Shaw, Time to be Heard: A Pilot Forum, (Scottish Government, 
February 2011). 
6 See the Empire Settlement Acts, 1922 c. 13; 1937, c. 18; 1952, c. 26. 
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Morton Committee Report, published in 1928,7 also perceived this as a means of 

dealing with children in need.  A 1929 Scottish Education Department Circular8 to 

certified schools brought to their attention the views laid out in the Morton Committee 

Report at pages 10-11: 
The Committee’s remarks on migration as a method of disposal [of children and 
young persons committed to certified schools] should be carefully noted.  In view of 
the attitude of the Dominions towards those who have been in certified schools, it is 
of supreme importance in the general interest that Managers should exercise 
scrupulous discrimination in selecting boys for submission to the migration authorities 
as suitable settlers.  The Committee are of opinion that more might be done to make 
girls in industrial schools acquainted with the opportunities which await them abroad 
after a suitable training in this country. 

To modern eyes, this does not read as placing children’s welfare at the forefront of 

official consideration: it is a manifesto for settling the Empire (then at its absolute 

height) with suitable stock.  The House of Commons Health Committee published a 

report The Welfare of Former British Child Migrants9 in 1997, detailing UK 

Government policy on the matter from the Victorian period to 1989, its effects, and 

(in Annex 1 of the Department of Health’s submitted Memorandum10), the English 

and Welsh legislation governing the practice of emigrating children from the care 

system over that period.  The equivalent Scottish legislation over a similar timeframe 

is set out below. 

 

Scottish Statutory Authority to Emigrate Children 
1891 – 1932 

The early child cruelty and child protection statutes (discussed in the main body of 

this Report) had tended to confer parental power upon those who were looking after 

children who had been removed from their parents.  So for example the Prevention 

of Cruelty to, and Protection of, Children Act,1889 gave to a "fit person" into whose 

charge a child had been committed the power to act as a parent: this might have 

been interpreted to include the power to arrange for the child's emigration, on the 

ground that a parent certainly could make such arrangements.  However, the first 

statute (applicable to Scotland) that explicitly granted a power to those other than 
7 Protection and Training (HMSO, 1928). 
8 SED Circular No. 80, 16th January 1929, para 12, reproduced in Cowan at p. 331. 
9 http://www.publications.parliament.uk/pa/cm199798/cmselect/cmhealth/755/75503.htm (accessed 
5th November 2016). 
10 http://www.publications.parliament.uk/pa/cm199798/cmselect/cmhealth/755/8052004.htm 
(accessed 5th November 2016). 
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parents to arrange for a child’s emigration seems to have been the Reformatory and 

Industrial Schools Act, 1891,11 which granted to the managers of certified 

Reformatory and Industrial schools the power, in relation to any child or youthful 

offender (who “conducts himself well”) detained in or placed out on licence from such 

a school, to “apprentice him to, or dispose of him in, any trade, calling or service, or 

by emigration”, even before the period of detention had expired.  To “dispose of” the 

child by emigration required the consent of the Secretary of State.  The matter, 

however, was within the discretion of the managers, who were not required to obtain 

the parent’s – or even the child’s – consent to any disposition including emigration. 

 

The Prevention of Cruelty to Children Acts, 1894 and 1904 granted a similar power 

to “fit persons”, that is to say persons (including, under the 1904 Act, any society or 

body corporate established for the reception of poor children or the prevention of 

cruelty to children12) into whose custody a child had been committed (in other words, 

the person or institution with whom the child had been boarded out).  Section 6(5) of 

both Acts provided as follows: 
A Secretary of State, in any case where it appears to him to be for the benefit of a 
child who has been committed to the custody of any person in pursuance of this 
section, may empower such person to procure the emigration of the child, but, except 
with such authority, no person to whose custody a child is so committed shall procure 
its emigration. 

From that point, "fit persons" (such as Mr Quarrier or his agents) had no legal 

authority to arrange a child's emigration without the state’s permission.  It is 

noticeable that there continued to be no (and in the event never was to be any) 

statutory requirement to obtain parental consent (or even, at this stage, the consent 

of the child) and the Secretary of State’s consent must, therefore, be taken to be a 

statutory supersession of the parent’s rights and responsibilities in the matter. 

 

The school manager provisions and the fit person provisions were brought together 

by the Children Act, 1908.  Section 6(5) of the 1904 Act was replaced by s. 21(6) of 

the 1908 Act, in substantially similar terms: 
The Secretary of State in any case where it appears to him to be for the benefit of a 
child or young person who has been committed to the care of any person in 

11 54 & 55 Vict. c. 23, s. 1. 
12 1894 and 1904 Acts, s. 6(1). 
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pursuance of this section, may empower such a person to procure the emigration of 
the child or young person, but, except with such authority, no person to whose care a 
child or young person is so committed shall procure his emigration. 

And s. 70 of the 1908 Act replaced the power of school managers in the 1891 Act, 

but with a new requirement that (in addition to the Secretary of State’s consent) the 

child him- or herself must also consent: 
If any youthful offender or child detained in or placed out on licence from a certified 
school, or a person when under the supervision of the managers of such a school, 
conducts himself well, the managers of the school may, with his own consent, 
apprentice him to, or dispose of him in, any trade, calling or service, including service 
in the Navy or Army, or by emigration, notwithstanding that his period of detention or 
supervision has not expired; and such apprenticing or disposition shall be as valid as 
if the managers were his parents: 

Provided that where he is to be disposed of by emigration, and in any case unless he 
has been detained for twelve months, the consent of the Secretary of State shall also 
be required for the exercise of any power under this section. 

The differences between s. 70 (emigration arranged by school managers) and s. 

21(6) (emigration arranged by fit persons) are to be noted: s. 70 required the child’s 

consent while s. 21(6) did not (parents were not mentioned in either provision); and 

the condition in s. 70 was that the child “conducts himself well” (in the view of the 

school managers) while s. 21(6) required that emigration would benefit the child (in 

the opinion of the Secretary of State).  

 

1932-1969 

The power in s. 21(6) of the 1908 Act of a fit person to arrange a child or young 

person’s emigration was replaced by a similar power in s. 19(7) of the Children and 

Young Persons (Scotland) Act 1932 Act, with two crucial additions to what had gone 

before: (i) that the child had to consent and (ii) that the parents had to be consulted.  

Not everyone was impressed either with the efficacy of parental consultation or the 

after-care likely to be available to the child.  Lord Banbury in the House of Lords 

debate on the 1932 Act may be found saying:13  
I pass to Clause 23. Subsection (7) of that clause says: The Secretary of State, in 
any case where it appears to him to be for the benefit of a boy or girl who has been 
committed to the care of any person, may empower that person to arrange for his or 
her emigration. The boy or girl may be sent abroad—of course at the expense of the 
ratepayer or the taxpayer. The Secretary of State of course will not do anything of 

13 HL Deb. 26 May 1932, vol. 84, cols. 470-471. 
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this kind himself. He will appoint some official. The Secretary of State has to be 
satisfied that the boy or girl consents, and also that his or her parents have been 
consulted, or that it is not practicable to consult them. That, of course, makes the 
provision for consultation nonsense. The official will not take the trouble to consult 
the parents. He will say it is not practicable to consult them. And again we are 
dependent upon the Secretary of State or his official. If he chooses to send these 
children abroad he will have to pay a considerable sum to send them wherever they 
go. There will be the expense of the voyage and the expense of keeping them when 
they get there, wherever that is. And what they are going to do when they get there I 
do not know. 

The “some official” became in 1933 the Scottish Education Department, for the 

powers of the Secretary of State in this regard were transferred to the SED,14 insofar 

as they related to children and young persons committed to the care of an education 

authority. 

 

Emigration arranged by approved schools (as certified reformatory and industrial 

schools had become under the 1932 Act) was authorised under para 18 of the First 

Schedule to the 1932 Act: 
If a person under the care of the managers of an approved school conducts himself 
well, the managers of the school may, with his written consent, apprentice or place 
him in any trade, calling or service, including service in the Navy, Army or Air Force, 
or may, with his written consent and with the written consent of the Scottish 
Education Department, arrange for his emigration. 

Before exercising their powers under this paragraph the managers shall, in any case 
where it is practicable so to do, consult with the parents of the person concerned.15 

The 1932 Act was replaced by the Children and Young Persons (Scotland) Act, 

1937.  Section 88(5) of that Act authorised the emigration of children and young 

persons who had been boarded out with fit persons: 

The Secretary of State16 in any case where it appears to him to be for the benefit of a 
child or young person may empower the person to whose care he has been 
committed to arrange for his emigration, but except with the authority of the Secretary 
of State no person to whose care a child or young person has been committed shall 
arrange for his emigration: 

Provided that the Secretary of State shall not empower such a person to arrange for 
the emigration of a child or young person, unless he is satisfied that the child or 

14 Children and Young Persons, Scotland (Transfer of Power) Order, 1933 (SR&O 1933 No. 821 
(S.44)), reprinted in Trotter, pp. 332-333. 
15 And see r. 19 of the Care and Protection Rules, 1933. 
16 Still, the SED for children and young persons committed to the care of an education authority. 
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young person consents and also that his parents have been consulted or that it is not 
practicable to consult them. 

After 1948, this did not apply to children and young persons committed to the care of 

a local authority17 (for whom the Children Act, 1948 made separate provision, 

discussed below).  Where the provision continued to apply, the Children Act, 1948 

added to the requirement that the child or young person consents the words “or 

being too young to form or express a proper opinion on the matter, is to emigrate in 

company with a parent, guardian or relative of his, or is to emigrate for the purpose 

of joining a parent, guardian, relative or friend.”18 

 

Emigration arranged by managers of approved schools was regulated by para 7 of 

the Second Schedule to the 1937 Act, which was in identical terms to para 18 of the 

First Schedule to the 1932 Act, quoted above.  The right of the parent remained one 

of consultation only, and they could not prevent the emigration of their children if the 

managers had, with the appropriate consents, determined upon it.  And the 

distinction remained that emigration of boarded out children was justified by the 

assessment that it would be for the child’s benefit, while emigration of children in 

approved schools was presented as a reward for the child who “conducts himself 

well”.19 

 

Additional powers in relation to emigration were created in the Children Act, 1948, 

which gave local authorities the power to arrange for the emigration of children in 

their care.  The focus was much more clearly on the child’s welfare and for the first 

time this included an obligation to assess the suitability of the arrangements in the 

overseas country for the child’s future.20  Section 17 of the 1948 Act provided as 

follows: 

17 Children Act, 1948, sched. 3. 
18 Ibid. 
19 See also r. 39 of the Approved Schools (Scotland) Rules 1961 (SI 1961 No. 2243) which provided 
that: “The Managers shall, as far as possible, consult the parents as to the arrangements to be made 
for a pupil who is about to be released and shall endeavour to secure the written consent of both 
parents in any case in which it is proposed to place a boy in the Navy, Army or Air Force, or to allow 
him to emigrate. Managers shall not ignore an objection to arrangements raised by parents unless the 
circumstances are such that it is in the interests of the pupil that the objection shall be overruled.” 
20 Though a certain scepticism had been shown in the House of Commons Second Reading Debate 
as to how effective such after-care was likely to be: see for example HL Deb 7 May 1948, vol. 450 
cols. 1645 – 1647; 1653.  Rather more supportive comments can be found at cols. 1682-1683. 
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(1) A local authority may, with the consent of the Secretary of State, procure 
or assist in procuring the emigration of any child in their care. 
(2) The Secretary of State shall not give his consent under this section unless 
he is satisfied that emigration would benefit the child, and that suitable 
arrangements have been or will be made for the child's reception and welfare 
in the country to which he is going, that the parents or guardian of the child 
have been consulted or that it is not practicable to consult them, and that the 
child consents: 
 
Provided that where a child is too young to form or express a proper opinion 
on the matter, the Secretary of State may consent to his emigration 
notwithstanding that the child is unable to consent thereto in any case where 
the child is to emigrate in company with a parent, guardian or relative of his, 
or is to emigrate for the purpose of joining a parent, guardian, relative or 
friend. 

 

Again, the right of parents was limited to consultation and they were unable to 

prevent emigration of their children by withholding their consent.  It was reported that 

in the year before the Social Work (Scotland) Act 1968 came into force, the 

Secretary of State consented under the 1948 Act to the emigration of five children.21 

 

The 1948 Act also gave the Secretary of State the power to make regulations to 

control the making and carrying out by voluntary organisations of arrangements for 

the emigration of children,22 but that power was never exercised in relation to 

Scotland.  Ward LJ, more than half a century later and speaking of English law, said 

this: 
Paragraph 19 [of Pt 2 of Schedule Two to the Children Act 1989] was enacted for the 
purpose of ending what many would regard as the scandalous child migration 
schemes that led to so many children in care being sent to the Colonies because the 
power under the Children Act 1948 given to the Secretary of State to control that 
emigration was never exercised in time.  I believe the last group of children were sent 
out to Australia in 1967 but it was not until January 198223 that any regulations were 
made to control this pernicious export.24 

21 Child Care in Scotland: A Report of the Secretary of State (Cmnd 4069, 1969) at para [34]. 
22 1948 Act, s. 33.  In the Second Reading Debate in the House of Lords Lord Scarbrough offered 
detailed suggestions as to what matters these Regulations should cover, including monitoring, after-
care and limitation on numbers: HL Deb. 10 Feb 1948, vol. 153 cols. 961-962. 
23 The Emigration of Children (Arrangements by Voluntary Organisations) Regulations 1982 (SI 1982 
No. 13) (England and Wales only). 
24 R (G) v. Barnet London Borough Council [2001] EWCA Civ. 540 at [31]. 
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By 1982, however, the provision was no longer in force in Scotland because the 

whole of the 1948 Act had been repealed in this jurisdiction by the Social Work 

(Scotland) Act 1968.25 

 

 

17th November 1969 to 1st April 1997 

Section 88(5) of the 1937 Act (emigration arranged by fit persons), para 7 of sched 2 

to the 1937 Act (emigration arranged by school managers), and s. 17 of the 1948 Act 

(emigration arranged by local authorities) remained in force until their repeal by the 

Social Work (Scotland) Act 1968.26  All these provisions were replaced by a single 

and more limited power, contained in s. 23 of the 1968 Act,27 which provided as 

follows: 
(1) A local authority or a voluntary organisation may, with the consent of the 
Secretary of State, arrange or assist in arranging the emigration of any child in their 
care. 

(2) The Secretary of State shall not give his consent under this section unless he is 
satisfied that emigration would benefit the child, and that suitable arrangements have 
been or will be made for the child's reception and welfare in the country to which he 
is going, that the parent of the child has been consulted or that it is not practicable to 
consult him, and that the child consents: 

Provided that where a child is too young to form or express a proper opinion on the 
matter, the Secretary of State may consent to his emigration notwithstanding that the 
child is unable to consent thereto in any case where the child is to emigrate in 
company with a parent or relative28 of his, or is to emigrate for the purpose of joining 
a parent, relative or friend. 

Managers of approved schools and persons with whom children were statutorily 

boarded out (“fit persons”) no longer had the power themselves to arrange for the 

child’s emigration – though it is to be noted that voluntary organisations retained their 

power to do so.  The continuing lack of requirement for parental consent, a feature of 

this legislation since the earliest days, is to be noted. 

 

25 Social Work (Scotland) Act 1968 (c. 49) s. 95 and Sched. 9, Pt 1. 
26 Social Work (Scotland) Act 1968, Sched. 9 Pt. 1. 
27 This came into force on 17th November 1969: Social Work (Scotland) Act 1968 (Commencement 
No. 2) Order SI 1969 No. 1274. 
28 “Or friend” was subsequently added by the Health and Social Services and Social Security 
Adjudications Act 1983 (c. 41), Sched 2 para 6. 
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This remained part of Scots law until 1st April 1997, when Sched 5 to the Children 

(Scotland) Act 1995, which repealed s. 23, came into force.29  Since then, the state 

has not had the power to arrange, or to authorise or regulate arrangements for, the 

emigration of children who would since 1995 be called “looked after” children. 

 

 

  

29 SSI 1996 No. 3201, art 3(7). 
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APPENDIX TWO: Corporal Punishment of Children 
 
 
The Parental Right of Chastisement 
The common law of Scotland granted to parents the right to visit corporal 

punishment upon their children, certainly their pupil children and probably also their 

children in minority.30  This right was afforded statutory recognition in s. 12(7) of the 

Children and Young Persons (Scotland) Act, 1937.  Section 12(1) had made it a 

statutory offence to assault, ill-treat, neglect, abandon or expose any child under the 

age of 16, but by s. 12(7) this was not to be construed as affecting “the right of any 

parent” (and others, see below) “to administer punishment” to the child.31  However, 

the right of corporal punishment was never unlimited in lawful severity nor free from 

constraints on motive.  According to Erskine (writing in the 18th Century) parents 

were allowed to exercise “that degree of discipline and moderate chastisement upon 

them, which their perverseness of temper or inattention calls for”.32  The purpose of 

chastisement required to be educative and designed to further the welfare of the 

child which, in Fraser’s words (writing in the 19th Century), “while it sanctions, also 

limits the right”.33  Corporal punishment, then, was lawful but only when both (i) 

aimed at chastisement, in the sense of educative punishment, and (ii) within a 

moderate and reasonable level of severity.  Acting in a manner beyond “reasonable 

chastisement” has long been a legal wrong, exposing the perpetrator to both criminal 

liability under s. 12 of the 1937 Act,34 and to civil liability;35 since 1971, (the s. 12 

offence being a scheduled offence for the purposes of the children’s hearing system) 

punishing to a severity that is beyond reasonable chastisement has amounted to a 

ground for referral to the children’s hearing.36 

 

The concept of “reasonableness” is never static and always reflects the temper of 

the times, but cases from the earliest period indicate a judicial awareness of the 

30 See Wilkinson and Norrie, Parent and Child (3rd edn) at 7.36. 
31 In fact, this provision can be traced back to s. 14 of the Prevention of Cruelty to, and Protection of, 
Children Act, 1889; then after various manifestations it appeared in the Children Act, 1908, s. 37. 
32 Erskine, An Institute of the Law of Scotland (1773) I, vi, 53., 
33 Fraser, Parent and Child (3rd edn) p. 83. 
34 And before that the Children Act, 1908, s. 12. 
35 As for example in Ewart v Brown (1882) 10R 163. 
36 Social Work (Scotland) Act 1968, s. 32(2)(d); Children (Scotland) Act 1995, s. 52(2)(d); Children’s 
Hearings (Scotland) Act 2011, s. 67(2)(b). 
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dangers to vulnerable children of excessive physical punishment.  The determination 

of what is “reasonable” today is affected by the jurisprudence of the European Court 

of Human Rights, whose decisions on the matter37 led directly to the passing of s. 51 

of the Criminal Justice (Scotland) Act 2003 which, amongst other things, repealed s. 

12(7) of the 1937 Act.38  It is there provided: 

(1) Where a person claims that something done to a child was a physical 
punishment carried out in exercise of a parental right or of a right derived from 
having charge or care of the child, then in determining any question as to 
whether what was done was, by virtue of being in such exercise, a justifiable 
assault a court must have regard to the following factors—  

(a) the nature of what was done, the reason for it and the 
circumstances in which it took place; 
(b) its duration and frequency; 
(c) any effect (whether physical or mental) which it has been shown to 
have had on the child; 
(d) the child's age; and 
(e) the child's personal characteristics (including, without prejudice to 
the generality of this paragraph, sex and state of health) at the time the 
thing was done. 

(2) The court may also have regard to such other factors as it considers 
appropriate in the circumstances of the case. 
(3) If what was done included or consisted of— 

(a) a blow to the head; 
(b) shaking; or 
(c) the use of an implement, 

the court must determine that it was not something which, by virtue of being in 
exercise of a parental right or of a right derived as is mentioned in subsection 
(1), was a justifiable assault; but this subsection is without prejudice to the 
power of the court so to determine on whatever other grounds it thinks fit. 

 

Other than the imposition of an absolute prohibition on blows to the head of a child, 

shaking a child, or using an implement against a child, the factors to be considered 

by the statute all previously featured in the case law, leading Wilkinson and Norrie to 

doubt “whether a radical change has been affected by the Criminal Justice 

(Scotland) Act 2003 to the law that applied before”.39  And while the 2003 Act may 

have sought to address ECHR concerns, there is an increasing acceptance that the 

Scottish position, even if compatible with the European Convention, breaches Article 

19 of the United Nations Convention on the Rights of the Child, and the UN 

Committee on the Rights of the Child has more than once criticised the United 

37 See especially Costello-Roberts v. United Kingdom (1995) 19 EHRR 112 and A v United Kingdom 
(1999) 27 EHRR 611. 
38 Criminal Justice (Scotland) Act 2003, s. 51(5)(b). 
39 Wilkinson and Norrie, Parent and Child (3rd edn) at para. 7.41. 

                                                



14 
 

Kingdom for not removing entirely from its law the parental defence of reasonable 

chastisement.40  

 
School Teachers 
Most of the earlier cases involved defenders who were teachers rather than 

parents.41  In either case, however, the test for legality was the same: the striking of 

a child amounted to “reasonable chastisement” only when aimed at educative 

discipline, and only when reasonable force was used in all the circumstances.  A 

teacher’s power of chastisement, when it existed, was not traced to delegation by 

parents of their right to discipline but was a self-standing privilege arising from the 

obligation of the teacher to maintain school-room discipline.42  As early as 1848 the 

Lord President (Boyle) may be found saying: “It is clear that a teacher of a public 

school, being bound to see that the pupils behave correctly, is entitled to administer 

chastisement when the pupils deserve it; but it must be moderate, and without any 

cruel or vindictive feeling or passion.”43  In 1882 it was stated “A schoolmaster is 

invested by law with the power of giving his pupils moderate and reasonable corporal 

punishment, but the law will not protect him when his chastisement is unnatural, 

improper, or excessive.”44  And in 1922 Lord Ormidale said this: “we look in vain for 

anything in the evidence or in the complaint which indicates that the chastisement 

was cruel or savage, or anything more than a teacher, whether a head teacher or an 

assistant teacher, was entitled to inflict upon disobedient pupils in order to maintain 

discipline.”45  This “entitlement” prevented the chastisement from being a common 

assault or, later, an offence under the 1937 Act.  Indeed, s. 12(7) of the 1937 Act 

gave statutory recognition to the teacher’s right: 

40 See Committee on the Rights of the Child, Concluding Observations on the UK’s Second Report, 9 
October 2002, CRC/C/15.Add.188; and Committee on the Rights of the Child, Concluding 
Observations on the UK’s Third and Fourth Report, 3 October 2008, CRC/C/GBR/CO/4.  The 
arguments are set out in  detail in the Report Equally Protected: A Review of the Evidence on the 
Physical Punishment of Children, NSPCC Scotland, Children 1st, Barnardo’s Scotland and the 
Children and Young Persons Commissioner Scotland (2015). 
41 Indeed it was not until Guest v Annan 1988 SCCR 275 that a case appeared in the law reports in 
which a parent was criminally charged (see also Byrd v Wither 1991 SLT 245 which involved the 
mother’s cohabitant), though since then it has been vastly more common for parents to have been 
found to have committed an offence under s. 12 of the 1937 Act for the purposes of referral to the 
children’s hearing: see for example C v Harris 1989 SC 278; B v Harris 1990 SLT 208; Kennedy v A 
1993 SLT 1134; G v Templeton 1998 SCLR 180. 
42 See Wallington, “Corporal Punishment in Schools” 1972 Juridical Review 124. 
43 Muckarsie v Dickson (1848] 11 D 4 at p. 5. 
44 Ewart v Brown (1882) 10 R 163, note at p. 166, per Sheriff-Substitute Buntine. 
45 McShane v Paton 1922 JC 26 at p. 31 
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Nothing in this section shall be construed as affecting the right of any parent, 

teacher, or other person having lawful control or charge of a child or young 

person to administer punishment to him. 

 

In the event, few cases against school teachers were actually successful, partly due 

to difficulty in establishing intent to cause injury,46 and partly through a reluctance on 

the part of the courts to become involved in overseeing school-room discipline.47  In 

Gray v Hawthorn48 (one of the few cases in which a conviction against a teacher was 

sustained49) Lord Guthrie said this: 

There is no doubt that a school teacher is vested with disciplinary powers to 

enable him to do his educational work and to maintain proper order in class 

and in school, and it is therefore largely a matter within his discretion whether, 

and to what extent, the circumstances call for the exercise of these powers by 

the infliction of chastisement. In general it is true to say that the court will not 

review the exercise of these disciplinary powers by a schoolmaster, since it 

cannot interfere with what falls within the scope of his discretion. If what the 

schoolmaster has done can truly be regarded as an exercise of his 

disciplinary powers, although mistaken, he cannot be held to have 

contravened the criminal law. It is only if there has been an excess of 

punishment over what could be regarded as an exercise of disciplinary 

powers that it can be held to be an assault. In other words the question in all 

such cases is whether there has been dole on the part of the accused, the evil 

intent which is necessary to constitute a crime by the law of Scotland. 

He went on: 

When a headmaster or a teacher is charged with assault on a pupil, such 

matters as the nature and violence of the punishment, the repetition or 

continuity of the punishment, the age, the health and the sex of the child, the 

blameworthiness and the degree of blameworthiness of the child's conduct, 

and so on, are all relevant circumstances in considering whether there was or 

46 See for example Scorgie v Lawrie (1883) 10 R 610 
47 McShane v Paton 1922 JC 26. 
48 1964 JC at 69 p. 75. 
49 In Brown v Hilson 1924 JC 1 the charge of assault was held competent. 
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was not that evil intent on the part of the accused at the time of the alleged 

offence.50 

A teacher’s self-standing right of reasonable chastisement has now been removed 

by statute (see below). 

 

Others Acting In Loco Parentis 

Foster Carers 

The “right” to inflict corporal punishment was recognised at common law to inhere in 

more than simply parents and teachers.  Section 12(7) of the 1937 Act, as quoted 

above, recognised the right to administer punishment not only of parents and 

teachers but also of any “other person having the lawful control or charge of a child 

or young person”.  These words were to be read with s. 27, which provided that “any 

person to whose charge a child or young person is committed by any person who 

has the custody of him shall be presumed to have charge of the child or young 

person”.  According to Avory J in Liverpool Society for the Prevention of Cruelty to 

Children v Jones,51 “the very object of [these words as they appeared in the Children 

Act, 1908] is to provide that persons who are neither parents nor legal guardians nor 

legally liable to maintain the child may be subject to the obligations imposed by s. 12 

[of both the 1908 and 1937 Acts]”.  They would certainly cover private foster parents, 

and there is no reason to suppose that foster parents with whom children have been 

boarded out by local authorities were not also covered.  Foster parents, in any case, 

had all the rights and powers of a parent,52 which included the right of reasonable 

chastisement.  The very aim of boarding-out – to integrate the child fully into his or 

her foster home – is consistent with the foster-parents’ power being the same as 

they had over their own children.  The only statutory modification of this (before its 

outright prohibition, for which see below) is to be found in the Schedule to the 

Children (Boarding-out etc) (Scotland) Rules and Regulations, 1947 para 5(f), which 

states that “The foster-parent shall not administer indiscriminate or harsh 

punishment”: this does not, however, seem to add anything to the law of reasonable 

chastisement as applied to parents.  Nothing similar appears in the 1959 Boarding-

50 1964 JC at pp. 75-76.  In the case, a series of punishments that amounted to what the Court 
described as “unjust persecution” of the pupil was held to go beyond the ambit of the teacher’s 
disciplinary powers. 
51 [1914] 3 KB 813 at p. 817. 
52 Children and Young Persons (Scotland) Act, 1937, s. 79(4). 
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out Regulations, but during their currency public foster parents could claim to act in 

loco parentis and so enjoy all the powers of corporal punishment that parents 

enjoyed.  It is worth noting that no case has been traced in which foster carers were 

charged with going beyond reasonable chastisement of children boarded-out with 

them. 

 

Residential Establishments 

The position of children in approved schools, remand homes, local authority homes 

and voluntary homes was very different, because secondary legislation long set 

down explicit rules for the administration of corporal punishment, which may be 

taken to supersede any common law power of reasonable chastisement inhering in 

those acting in loco parentis. 

 

Voluntary and Local Authority Homes 

Prior to 1959, managers and staff of children’s homes, whether voluntary or 

otherwise, could probably claim to be persons in loco parentis by virtue of having 

lawful control or charge of the children, and to have the right, therefore, to administer 

corporal punishment so long as that amounted to “reasonable chastisement” in the 

sense discussed above.  The Administration of Children’s Homes (Scotland) 

Regulations, 1959 recognised this right but did not constrain it any more than the 

common law did, other than to specify that corporal punishment was to be used only 

“exceptionally”, and not against any child with physical or mental disability other than 

with the sanction of the medical officer.53  Beyond that, lawfulness of corporal 

punishment during the period while these Regulations were in force would, as 

before, be determined by the moderation of the force used, and the motives of the 

person administering the punishment.  This was the case until the abolition of 

corporal punishment in children’s homes (by then called residential establishments) 

from 1st June 1988 (see below). 

 

Approved Schools 

Corporal punishment by a “light tawse” in approved schools was permitted under the 

Children and Young Persons (Scotland) Care and Training Regulations, 1933, 

53 1959 Regulations, reg. 11. 
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though only “rarely” on girls, and details of the number of strokes permitted, varying 

according to the age and sex of the child, were laid down, as was who could inflict 

the punishment; records were to be kept of punishments inflicted.54  These rules, 

superseding any common law rule, were replicated in the Approved Schools 

(Scotland) Rules, 1961,55 and they applied until the abolition of corporal punishment 

in approved schools from 1st June 1988 (see below). 

 

Remand Homes 

Corporal punishment was permitted in remand homes, though only on boys, under 

the Remand Home (Scotland) Rules 1933, rules 15 – 16, the Remand Home 

(Scotland) Rules 1946, rules 16 – 18, and then under the Remand Home (Scotland) 

Rules 1964, rules 23 – 25.  These rules are described in detail in Parts One and Two 

of the present Report.  Such homes had been absorbed into the concept of 

residential establishment by the time corporal punishment therein was abolished. 

 

Borstals 

The Borstal (Scotland) Rules, 1950 listed punishments for offences against 

discipline56 but corporal punishment was not included.  Borstal institutions took 

young persons only from the age of 16 and so s. 12(7) of the 1937 Act never had no 

relevance. 

 

Abolition of Corporal Punishment 
Schools 

In Campbell and Cosans v. UK57 it was argued that the use of corporal punishment 

in Scottish schools was contrary to Article 3 of the European Convention on Human 

Rights58 and though the European Court of Human Rights rejected that claim (on the 

ground that the children involved had not in fact been subjected to corporal 

punishment, but had merely been suspended from school for refusing to accept it) 

the Court nevertheless found the United Kingdom in breach of Article 2 Protocol 1 for 

failing to respect the parents’ philosophical conviction against corporal punishment.  

54 1933 Regulations, regs. 14 – 18.  See Part One of this Report. 
55 1961 Rules, rr. 29-32.  See Part Two of this Report. 
56 1950 Rules, rr. 34 and 35. 
57 [1982] 4 EHRR 293. 
58 Art 3 prohibits, with neither qualification nor exception, torture or inhuman or degrading treatment or 
punishment. 
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The Government (rightly) considered it impractical to prohibit corporal punishment 

only of children whose parents objected, and so instead, all pupils at public schools 

were granted protection from corporal punishment by their teachers.  In the words of 

Wilkinson and Norrie: 

Section 48A of the Education (Scotland) Act 1980, which was inserted by the 

Education (No. 2) Act 1986, s. 48,59 provided that “corporal punishment” could 

never be justified on the ground that it was administered by a member of staff 

at a school by virtue of his position as such, but this was limited to state and 

other specified schools.  That provision was replaced by s. 16 of the 

Standards in Scotland’s Schools etc. Act 2000, which extends the prohibition 

to all schools.  Neither the 2000 Act nor any common law defence has any 

relevance in a case in which, for example, the teacher claims to have been 

engaged in necessary constraint of unruly children60 … [W]hile parents may in 

limited circumstances and subject to the statutory constraints discussed 

above visit physical punishment upon their children, the effect of s. 16 of the 

2000 Act is to remove that power from schoolteachers entirely”.61 

Teachers, acting as such, cannot visit corporal punishment on children even when 

authorised to do so by parents, and that rule does not breach parents’ rights to their 

philosophical and religious views.62 

 

Residential Establishments 

While the terms of s. 16 of the 2000 Act are carefully calibrated to ensure that they 

cover all staff, teaching or otherwise, at “schools”, whether public or independent, 

they do not capture staff at other institutions that are not schools, such as children’s 

homes.  Staff at such institutions had lost the power to punish children corporeally on 

1st June 1988, when the Social Work (Residential Establishments – Child Care) 

(Scotland) Regulations63 came into force.  Regulation 10(1) thereof permitted 

“arrangements for discipline, relevant to the care and control of children resident in a 

residential establishment” to be determined by the managers, but it was provided in 

Regulation 10(2) that “the arrangements shall not authorise the giving of corporal 

59 For a description of the parliamentary history of this provision, see Marshall, “Spare the Rod” in 
Grant and Sutherland (eds) Scots Law Tales (2010) at pp. 193-196. 
60 Barile v Griffiths 2010 SLT 164. 
61 Wilkinson and Norrie, Parent and Child (3rd edn) at para. 7.40. 
62 R (Williamson) v Secretary of State for Education [2005] 2 AC 246. 
63 SI 1987 No 2233.  

                                                



20 
 

punishment”, which was given the same meaning as in s. 48A of the Education 

(Scotland) Act 1980, as inserted by s. 48 of the Education (No 2) Act 1986.  This 

remains the law today.64 

 

Foster Carers 

There was no statutory65 prohibition on local authority foster parents visiting corporal 

punishment on the children they cared for until the Fostering of Children (Scotland) 

Regulations 1996,66 which came into force on 1st April 1997.  These Regulations 

required that foster carer agreements contain a provision recognising the foster 

carer’s obligation not to administer corporal punishment to any child placed with 

them.67  That obligation was repeated in the Looked After Children (Scotland) 

Regulations 2009.68  Neither the 1996 nor the 2009 Regulations cover private foster 

carers who, by acting in loco parentis, would seem therefore to remain governed by 

the same rules as parents themselves (set out above).69 

64 Residential Establishments – Child Care (Scotland) Regulations 1996 (SI 1996 No. 3256), reg. 10.  
“Residential establishment” is as defined in s. 93(1) of the Children (Scotland) Act 1995. 
65 It is possible that individual local authorities had policies requiring foster carers to refrain from 
corporal punishment, and such policies were expected to be followed by carers (Boarding Out and 
Fostering of Children (Scotland) Regulations, 1985, reg. 8). 
66 SI 1996 No. 3263. The matter was not mentioned by the Boarding Out and Fostering of Children 
(Scotland) Regulations 1985 (which replaced the 1959 Regulations). 
67 Ibid Sched 2 para 6.  
68 SSI 2009 No. 210 sched. 6 para 6.  The same rule applies to kinship carers: sched 5 para 5. 
69 The Foster Children (Private Fostering) (Scotland) Regulations 1985 (SI 1985 No 1798) does not 
mention corporal punishment. 

                                                


