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PART THREE: 1968 – 1995 

 

 

SECTION A: The Social Work (Scotland) Act 19681 

 

Introduction 

A major change of direction in child care law and policy was heralded by the passing 

of the Social Work (Scotland) Act 1968.  The primary aims of this legislation were set 

out by Lord Hughes when he introduced the Bill in the House of Lords on 21st March 

1968:2 

[The Bill] seeks to do two broad things. One is to integrate all the existing 

services of local authorities which are concerned with the social support of 

individuals and of families.  This is to be achieved by bringing together the 

existing welfare and child-care services and by giving the new organisation 

powers which are more general and a little wider than those which they 

possess under existing legislation.  The new organisation will also include the 

probation service.3  The other main effect of the Bill will be to set up a new 

kind of body to deal, under some measure of compulsion, with children who, 

because they are delinquent or for some other reason, are in need of care 

and protection.  This body is closely based upon the recommendations of the 

Kilbrandon Committee, although we have decided to call it a children's panel 

rather than a juvenile panel as the Kilbrandon Committee recommended.4 

 

1 1968 Act, c. 49. 
2 HL Deb. 21 March 1968 vol. 290 cols. 792-849.  See also HL Deb 9 April 1968 vol. 291 cols. 117 – 
321 (Committee) and 23 April 1968 vol. cols 471- 490, 498-548 (Report). 
3 This was a matter of sustained criticism throughout the parliamentary passage, in both Houses, of 
the Bill, but since probation officers had long had responsibilities for supervising children needing care 
and protection as well as those who had committed offences, the Government’s position was entirely 
logical. 
4 HL Deb. 21 March 1968 vol. 290 col. 793. 
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The Genesis of the 1968 Act 

The aims identified above can be traced to two main sources: (i) the Kilbrandon 

Report Children and Young Persons Scotland,5 already mentioned, which 

recommended the creation of new decision-making structures and built upon the 

major changes to the available outcomes under the Children Act, 1908 and the 

Children and Young Persons (Scotland) Acts 1932 and 1937, and (ii) the White 

Paper Social Work and the Community6 which sought improvements to the 

implementation structures governed until then by the Children Act, 1948.  The two 

are closely interlinked and the Kilbrandon Report itself recognised that its proposals 

on decision-making would not work without a “matching field organisation” being put 

in place.7 

 

The Kilbrandon Report 

The continuing influence today of the Report produced by the Kilbrandon Committee 

cannot be overstated, and the literature it has generated has made it, without doubt, 

the most studied document in Scottish child care law and practice.8  Its 

recommendations, especially in relation to the establishment of the children’s 

hearing system, are too familiar to require detailed exposition here: indeed, 

concentrating on its role as progenitor of that system risks overlooking other crucial 

shifts in thinking that it represents.  In particular, the Kilbrandon Report presaged a 

change in the way in which residential care was perceived.  Previously, the relevant 

legislation had been based on the view that, since children were affected by their 

home environment, the best way to resolve the problem of children whose 

development was being inhibited or harmed was by removing them from that 

environment.  Indeed, as we saw in Part Two of the present Report, much of the 

5 HMSO, 1964. 
6 SED/SHHD, Cmnd 3065 (1966). 
7 Kilbrandon Report, paras 91 and 232. 
8 As representative of that literature, see A. Lockyer and F. Stone, eds, Juvenile Justice in Scotland: 
Twenty-Five Years of the Welfare Approach (T&T Clark, 1998); C. Hallett, “Ahead of the Game or 
Behind the Times? The Scottish Children’s Hearing System in International Perspective” (2000) 14 
International Journal of Law, Policy and the Family 31; L. Waterhouse and J. McGhee “Children’s 
Hearings in Scotland: Compulsion and Disadvantage” (2002) 24 Journal of Social Welfare and Family 
Law 279. The Report itself was republished by HMSO, with an insightful Introduction by Professor 
Fred Stone (one of the members of the Kilbrandon Committee), in 1995 and is available at 
http://www.gov.scot/Resource/Doc/47049/0023863.pdf. 
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statutory regulation was predicated on the assumption that such removal would be 

for the long-term.  The Kilbrandon Committee identified serious drawbacks to this 

approach: in particular, it focused on the child without tackling the underlying familial 

difficulties. 

Further, where the child's removal from home for residential training has to be 

ordered, the result in many cases at present cannot, it was suggested to us, 

fail to appear to the parents as extinguishing their responsibility. With the 

child's removal from the scene they are still too often left largely to their own 

devices; and, while it is accepted that in most cases the child must eventually 

return to the home, official contact where maintained with the parents tends at 

best to be tenuous and intermittent. In such circumstances it is in many cases 

almost impossible, in the absence of any really close continuing relationship 

with the parents, to assist them to any informed understanding of the 

processes at work for their child; to persuade them that they have any 

immediate or future part in them; or to assist them in making the personal 

adjustments necessary either to overcome those factors, personal or external, 

which led to the child's removal, or which in the changed situation will equally 

be necessary if he is to settle down satisfactorily on his eventual return… 

[T]he parents for their part [are] reduced to the role of passive spectators.9 

The key change in mind-set may be traced to the Committee’s finding that children 

were, in practice and irrespective of the statutory assumptions, usually returned 

home before adulthood and the Committee recognised that society continued to rely 

on parents to resume the care of their children.  At the same time, social work 

practice had developed since the 1948 Act and more and more of it had come to 

involve working with families to allow children to remain at home: this was especially 

the case after the move towards preventative strategies was given statutory impetus 

by the Children and Young Persons Act 1963.10  Yet the legal process for dealing 

with children found to be in need did little or nothing to address parental behaviour 

and it seemed instead actively to discourage social services from working with the 

parents to effect change.  To the Kilbrandon Committee, the solution was to see 

residential care not as a permanent solution to the difficulties faced by a child or 

9 Kilbrandon Committee Report, para 38. 
10 1963 Act, c. 37.  See discussion in Part Two of the present Report. 
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young person but rather as a temporary measure during which intensive training 

could be given to the child or young person with the aim of increasing the chances 

that their eventual return home would be successful.  Seeing matters that way 

required close contact to be maintained not only with the child’s parents but also with 

the social work staff who had supervised the child before (and would do so after) the 

period in residential care. 

Throughout the period of residential training there should, it seems to us, be 

the closest contact with the staff of the social education department 

concerned, who will have reported on the child before the period of residential 

training was decided upon, and under whose supervision the child may 

already have been at an earlier stage. These officers should in our view 

throughout maintain contact with the child's home in preparation for his 

eventual return.  In that way the period of residential training would be seen 

simply as a continuation of an existing process, to be followed naturally by a 

return to the same supervising agency on the child's release into the 

community. The existing arrangements, owing to the variety and division of 

statutory functions over the whole field of treatment of children, and the 

separate services created as a result, seem to us to militate unnecessarily 

against that continuity of treatment.11 

 

The White Paper 

Most of the recommendations contained in the Kilbrandon Report were accepted by 

the Government, in particular those relating to the establishment of children’s panels 

to take over the dispositive role of juvenile courts.  However, responsibility for 

implementation of the decisions of children’s hearings was, in the Government’s 

view, better placed on local authority departments with responsibilities far wider than 

had been envisaged by the Kilbrandon Committee.  Instead of the “social education 

departments” with an exclusive focus on children favoured by Kilbrandon, the White 

Paper suggested that every local authority should establish a broad social work 

department which would be responsible for a wide range of social functions, by no 

11 Kilbrandon Committee Report, para 167. 
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means limited to children.  The social work skills needed in dealing with children 

were not considered substantially different from the skills needed in dealing with 

adults in difficulties, and in any case children could not be seen in isolation from their 

families and communities. 

In order to provide better services and to develop them economically it seems 

necessary that the local authority services designed to provide community 

care and support, whether for children, the handicapped, the mentally and 

physically ill or the aged, should be brought within a single organisation.  As it 

would be undesirable to separate the administration of support in the 

community from that of residential care, this organisation should be 

responsible also for residential establishments which are intended to provide 

personal care, support and rehabilitation.12 

… 

The Kilbrandon Committee recommended that the child care services should 

be amalgamated with other services for children.  They thought that the 

resulting new service could be the “centre and core” of a wider service in the 

future which might cater “for the needs of adults of all ages as well as those of 

the children in the family”.  It is just such a wider service that is now proposed, 

and child care seems to be an appropriate function for it to have.  The present 

duties and powers of the local authority in regard to deprived children, 

including the duties of providing advice, guidance and assistance to children 

and parents who seek it, will therefore become the responsibility of the social 

work department.  This department will undertake also the supervision and 

care of children who are subject to decisions of the children’s panel which is 

to be set up.13 

The White Paper followed Kilbrandon in accepting that care away from the family 

should not be the default response to children (or others) in difficulties, but where it 

was still necessary its nature should be determined by need and not administrative 

convenience. 

12 Social Work and the Community (1966), para 10. 
13 Social Work and the Community (1966), para 19. 
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It is increasingly recognised that for most people in social or emotional 

difficulty the best form of help, whatever their age and particular problem, is 

support in their own homes if that is practicable…. [However,] residential care 

on a short-term or long-term basis will continue to be necessary, and suitable 

establishments must be provided.  There is scope for much improvement in 

this provision.  More accommodation is needed over the whole range of 

establishments, from homes for old people to facilities for the care of babies 

and young children.  More variety of types of establishment is also needed; for 

example, a child is sometimes placed in a home or school because nothing 

better is available, although all concerned recognise that the regime may not 

be entirely fitted to his particular needs.  There is too little flexibility of use 

between the various categories of establishment… The different forms of 

provision should be fitted to the needs of the users and not the other way 

round and, within the limits of administrative possibility, unnecessary or out-

dated barriers between one form of provision and another should be taken 

down.14 

It followed that maintaining different categories of residential accommodation, each 

subject to different rules and regulations, achieved no real benefit. 

Certain formal changes affecting residential establishments for children will be 

necessary.  It is proposed to abolish existing statutory distinctions between 

certain types of such establishment and to have a continuous and varied 

range of establishments available to children who need residential care or 

training.  Approved schools, which will no longer be known by this generic 

name,15 will form part of this range.  Those remand homes which are suitable 

will become assessment centres, and their principal function will be to make 

available a full range of assessment facilities for all children sent to them.  

They will provide residential accommodation for the minority of children who 

cannot be assessed while living in their own homes and who cannot 

14 Social Work and the Community (1966), para. 46. 
15 A recommendation also traced to the Kilbrandon Committee Report, para 185. 
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satisfactorily be accommodated for this purpose in a children’s home or 

hospital.16 

In future, therefore, there would be one set of rules governing all residential 

establishments in which the state accommodated children (other than for mental 

health reasons).17 

The White Paper’s proposals on the implementation structures are not in fact wholly 

inconsistent with Kilbrandon.  For one thing, it was the clear view of the Kilbrandon 

Committee that all the various outcomes possible for children in need should be the 

responsibility of a single agency: 

The evidence before us has led us to the conclusion that the need for 

residential training facilities can be met only by a comprehensive approach by 

a single agency exercising statutory responsibility both for children's homes 

and residential schools of all kinds provided within the public field.18 

Indeed, it could be argued that making the single agency responsible both for 

children and for all others in need of social assistance better reflected the Kilbrandon 

approach of seeing the child within the context of his or her own family and society, 

allowing better the development of services to tackle the family’s problems rather 

than those of the child in isolation.  And it built upon the acceptance by the 

Kilbrandon Report that removal of the child from his or her home and the creation of 

a substitute home should not be seen as the primary (and long term) solution, but 

should instead be regarded as an option that would be suitable only in some cases 

and even when used should be seen as one (temporary) part of an integrated 

process rather than the whole solution in itself.  This was all the more reason, the 

White Paper concluded, to ensure that all aspects of state support for families fall 

within the responsibility of one agency. 

The proposal to merge the children’s department into a new local authority 

department with much wider responsibilities will be a departure from the 

recommendations of the Committee on Homeless Children (the Clyde 

16 Social Work and the Community (1966), para 47. 
17 In the event, however, the existing separate rules continued to govern approved schools and 
children’s homes for another twenty years after the passing of the 1968 Act. 
18 Kilbrandon Committee Report, para 187. 
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Committee) in 1946 that deprived children should be the responsibility of a 

separate local authority department.  But there have been many 

developments in social work since then, and some of the most important of 

these have stemmed from the work done and experience gained by the 

children’s departments set up then.  At that time, the care of deprived children 

was seen as mainly concerned with the provision of substitute homes.  In the 

last fifteen years increasing emphasis has been placed on efforts to prevent 

deprivation by securing adequate care of the child in his own home whenever 

that is practicable. This change of emphasis has involved child care workers 

to an increasing extent in work with the parents, relatives and communities to 

which the children belong, and the nature of this work has developed into the 

provision of guidance and support for a wide range of people who are in 

emotional or social difficulty.  Largely from this experience has grown the 

recognition that this kind of support and guidance is of the essence of social 

work, for deprived children as for other members of the community.19 

The single agency became the social work departments which the 1968 Act required 

local authorities to establish. 

 

The Major Changes Contained in the Social Work (Scotland) Act 1968 

Working With and not Against Families 

It has justly been said of the Children Act, 1948 that it: 

provided a new administrative structure and a new sense of purpose in 

dealing with deprived children, but it had little to say about the families they 

came from, or about ways in which the deprivation might be prevented.20 

The first statutory preventative, as opposed to responsive, measures were contained 

in s. 1 of the Children and Young Persons Act 1963,21 but it was the Social Work 

(Scotland) Act 1968 that made addressing the root causes of child deprivation a 

19 Social Work and the Community (1966), para 57 (emphasis added). 
20 J. Packman, The Child’s Generation: Child Care Policy in Britain (2nd edn, 1981) at p 52. 
21 This imposed on local authorities the duty to give “such advice, guidance and assistance as may 
promote the welfare of children by diminishing the need to receive children into or keep them in care”. 
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central feature of child care law and practice.  While the 1948 Act’s imposition of a 

general duty on local authorities to receive children into their care when this was 

necessary in the interests of their welfare22 was re-enacted as s. 15 of the 1968 

Act,23 a major enhancement of that, building upon the preventative approach from 

the 1963 Act, may be found in s. 12, which created a duty on local authorities “to 

promote social welfare” by providing advice, assistance and facilities “on such a 

scale as may be appropriate in their area”.24  “Though this was a duty on the local 

authority as a whole, it was interpreted, and indeed enacted, as a duty that rested 

heavily on the shoulders of the social work department.  The social work profession 

has used the statute imaginatively – at times pushing it to the limit by relying on it to 

support families experiencing enforced poverty.”25  Section 12(1) remains in force 

today.  One of the most important judicial discussions of s. 12 (if in a context far 

removed from child care) is to be found in Robertson v Fife Council26 where in the 

Inner House Lord President Rodger said this: 

Subsection (1) is really the foundation for the provision of community care by 

local authorities, such as the respondents.  It imposes on them a general duty 

to make available advice, guidance and assistance on such a scale as may 

be appropriate for their area.  In executing that duty they are to make 

arrangements and they are also to provide, or secure the provision of, such 

facilities as they may consider suitable and adequate.  One form which the 

provision of facilities may take is the provision of residential and other 

establishments and arranging for the provision of these establishments.  But 

Parliament has not contented itself with this general statement of the 

responsibilities of local authorities.  Rather, it has gone on in Part II to enact a 

series of further provisions. In some of them the local authority are given a 

22 Children Act, 1948, s. 1. 
23 Receiving a child into care under s. 15 was done without sanction of any court or tribunal and was 
therefore often presented as “voluntary care”.  Section 16 of the 1968 Act, however, maintained the 
local authority’s power to assume parental rights in respect of children in their care under s. 15, just 
as s. 2 of the 1948 Act had allowed the local authority to assume parental rights in respect of children 
in their care under s.1: and while care became compulsory thereby it would be wrong to see lack of 
compulsion as the equivalent to voluntariness.  The Kearney Report (Report of the Inquiry into Child 
Care Policies in Fife (HMSO 1992) pointed out at pp.213-218 that the relationship between s. 15 and 
the children’s hearing system was always somewhat ambiguous. 
24 1968 Act, s. 12(1). 
25 I. Gilmour and D. Giltinan, “The Changing Focus of Social Work” in A. Lockyer and F. Stone, 
Juvenile Justice in Scotland: 25 Years of the Welfare Approach (1998) at p. 153. 
26 2001 SC 849. 
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specific power to provide a particular form of assistance… Other provisions 

take the form of duties.27 

“Community care” became a general trend, and not only with troubled children, in the 

1970s.  It had obvious attractions for resource-constrained local authorities but if 

treated as a policy without due regard to the needs of individuals then its pursuit 

risked authorities being found in breach of their statutory duties, such as that in s. 59, 

which required them to “provide and maintain such residential and other 

establishments as may be required for their functions under this Act”.28 

Also repeated from the Children Act, 194829 was the provision that “where a child is 

in the care of a local authority under any enactment, it shall be the duty of that 

authority to exercise their powers with respect to him so as to further his best 

interests, and to afford him opportunity for the proper development of his character 

and abilities”;30 this was subsequently replaced in 1975 by a somewhat stronger 

requirement to focus on the child’s welfare: 

Where a child is in the care of a local authority under any enactment [or of a 

voluntary organisation, they]31 shall, in reaching any decision relating to the 

child, give first consideration to the need to safeguard and promote the 

welfare of the child throughout his childhood; and shall so far as practicable 

ascertain the wishes and feelings of the child regarding the decision and give 

due consideration to them, having regard to his age and understanding.32 

That focus was sharpened further by the imposition of a new requirement on local 

authorities to review the child’s case at least every six months.33  Also carried over 

from the 1948 Act were the provisions allowing the local authority to make 

27 2001 SC 849 at para. 5.  Though the House of Lords reversed the Inner House (2002 SC(HL) 145), 
this statement of principle was not disapproved. 
28 The Report of the Inquiry into Child Care Policies in Fife (“The Kearney Report”), HMSO 1992 
explored the extent to which a local authority (Fife Regional Council) was acting inconsistently with its 
statutory duties by having adopted and given effect to a policy of closing children’s homes and 
encouraging social workers to recommend home supervision to children’s hearings in preference to 
any residential outcome. 
29 1948 Act, s. 12. 
30 1968 Act, s. 20, as originally enacted. 
31 These words were added by the Health Social Services and Social Security Adjudications Act 1983, 
sched 2 para 5(a). 
32 1968 Act, s. 20, substituted by Children Act 1975, s. 79. 
33 1968 Act, s. 20A, inserted by Children Act 1975, s. 80. 
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educational grants or guarantee indentures and apprenticeships.34  The duty to 

“advise, guide and assist” until 18 persons no longer in their care35 replaced the 

provision to that effect in the Children and Young Persons Act 1963,36 while at the 

same time dropping the reference to “befriending” the young person, which had long 

since been professionally inappropriate. 

Prevention, and an enhanced focus on the child’s welfare, was therefore central to 

local authority duties under the 1968 Act (as originally enacted and as subsequently 

amended).  However, that was never seen as a one-off action, but as an on-going 

service providing potentially long-term support for troubled families.  This was made 

explicit in s. 15(3) of the 1968 Act, which required local authorities to endeavour (so 

long as consistent with the welfare of the child) “to secure that the care of the child is 

taken over either (a) by a parent or guardian of his, or (b) by a relative or friend of 

his”.37  The result of all of this was that the aim of child protection (where the child 

was removed from his or her home) after 1968 was no longer the creation of an 

ersatz family to replace the harmful influences of the child’s own family: rather the 

aim was to be to work with the child’s own family to effect sustained change and 

thereby improve the child’s life chances and, if the child had to be removed, to 

enhance the chances of a speedy return home.  Both the decision-making and the 

implementation structures put in place by the 1968 Act made that aim the central 

feature of child care practice, as it has been ever since.   

Consistent with this new focus on families, and in a substantial (if unremarked at the 

time) shift in policy from what had gone before, the boarding out preference that had 

so marked the 1948 Act disappeared.  Instead, s. 21 of the 1968 Act simply listed as 

alternatives the ways by which the local authority could discharge its duties to 

provide accommodation and maintenance for children in their care: by boarding the 

child out or by maintaining the child in a residential establishment, or by other 

unspecified means.  It was then left to either the local authority or the children’s 

hearing to determine which option better served the individual child’s interests, 

without any official preference one way or the other.  The children’s hearing in 

34 1968 Act, ss. 24 and 25. 
35 1968 Act, s. 26. 
36 Children and Young Persons Act 1963, s. 58. 
37 This was later enhanced somewhat by s. 22(1) of the Children Act 1995, which required the local 
authority “so far as is consistent with [the duty to safeguard and promote the welfare of children in 
their area who are in need, to] promote the upbringing of such children by their families”. 
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making a supervision requirement (later “compulsory supervision order”) could 

choose either to require the child to “submit to supervision in accordance with such 

conditions as they may impose” (colloquially referred to as a “home supervision 

requirement”, even although it could include accommodating a child with foster 

carers) or “to reside in a residential establishment named in the requirement and be 

subject to such conditions as they may impose” (colloquially referred to as a 

“residential supervision requirement”).38  It is worth noting, however, that some local 

authorities adopted their own policies that had the effect of re-establishing an official 

preference for one outcome over another (including in respect of the 

recommendations their employees were encouraged to make to children’s hearings).  

Sheriff Kearney’s Report of the Inquiry into Child Care Policies in Fife39 reproduces 

the stated policy of Fife Regional Council in the 1980s which gave first preference to 

placements with foster parents.40 

The focus on families also had implications for the way parental contact with children 

removed from their families (“access”, in the pre-1995 language) was to be 

managed.  We saw in Part Two of this Report that parental contact was previously 

actively discouraged, and the 1968 Act itself said nothing about access (though 

arguably the focus on working with families carried an implication that access would 

be looked on favourably).  However, the Health and Social Services and Social 

Security Adjudications Act 198341 inserted into the 1968 Act a new s. 17E,42 which 

required the Secretary of State to prepare, and keep under revision, “a code of 

practice with regard to access to children who are in care or who are subject to a 

supervision requirement under section 44 [of the 1968 Act]”.43  The Code of Practice 

Access to Children in Care or Under Supervision in Scotland was laid before 

Parliament on 16th December 1983 and it stated as a general principle: 

[A]uthorities should put a high priority on arranging and maintaining close links 

between the child and his parents (and other close members of his family) 

38 1968 Act, s. 44(1). 
39 (HMSO 1992) at p. 175. 
40 At p. 280 of this Report, Sheriff Kearney concluded that it was a “gross-oversimplification” to see 
either home or a substitute home as in all cases better than residential care. 
41 1983 Act, c. 41 s. 7(2). 
42 See also ss. 17A to 17D which dealt with parental access to children subject to parental rights 
resolutions under s. 16. 
43 See the explanation of this new provision by the Under Secretary of State for Scotland (John 
MacKay) at HC Deb. 11th May 1983, vol. 42 cols. 854-855. 
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while he is in care.  This aim should be modified only where there are clear 

signs that restriction of contact is necessary either to protect the child from 

real physical or emotional harm, or to ensure the success of a longer-term 

plan for the child’s future which has been agreed, after the most careful 

consideration, as being in his best interests.44 

Monitoring of the implementation of the proposed access arrangements was 

considered necessary, as was effective record-keeping.45 

 

Clarifying and Enhancing the Role of the Local Authority 

Lord Hughes in the Second Reading Debate on the Bill said this: 

As I have said, the duties and powers of local authorities will be in more 

general terms than in current legislation.  That legislation has been built up 

over the years mainly by identifying from time to time various groups of people 

who were in need of a particular form of help.  For this reason the legislation 

was couched in terms of categories of situation or categories of people.  It has 

been very valuable, but our experience shows that to try to cover the field by 

defining people who need help implies frequent legislation to extend the 

powers of local authorities as new kinds of need are recognised.  To realise 

this makes clear the need to legislate for welfare purposes in a rather different 

way.  Our great need now is to create an effective organisation and to give it a 

wide power to help where it is needed and to develop services as new needs 

are recognised.46 

On 6th May 1968 the Bill’s Second Reading in the House of Commons47 was 

introduced by the Secretary of State for Scotland, Mr William Ross,48 who elaborated 

on the Government’s thinking: 

44 Code of Practice, para 4. 
45 Code of Practice, para 17. 
46 HL Deb. 21 March 1968 vol. 290 cols. 793–794. 
47 HC Deb. 6 May 1968 vol. 764 vols. 49-150.  See also 17th July 1968 HC Deb 17 July 1968, vol. 768 
cols. 1449 – 1580 (Committee) and cols 1583 – 1604 (Third Reading). 
48 Willie Ross was the longest-serving person in that office, holding it throughout Harold Wilson’s 
prime ministerships. 
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As the House knows, in 1964 the [Kilbrandon] Committee recommended that 

juvenile courts should be replaced by new juvenile panels with continuing 

responsibility for the children brought before them.  The Committee 

recommended, also, that all the public services for children should be formed 

into one social education department as part of the education authority. 

In June, 1964 it was decided to accept the recommendation on juvenile 

panels.  A little later it was accepted that the services for children should be 

reorganised but it was thought that the Committee's recommendation did not 

necessarily offer the best way of doing it.  This doubt about the form of 

reorganisation came from the second stream of opinion.  There was an 

increasing feeling that the various welfare services—those for elderly people, 

for the handicapped and for the support of the sick as well as for children—

should be reorganised in a more coherent way. 

These services were set up and developed in a piecemeal way at different 

times and, apparently, in response to different needs.  We can see now that 

they have a great deal in common, because they draw on the same groups of 

people for their staff, and these staffs are trained in similar ways.  In addition, 

they are often concerned with members of the same families.  I think that the 

same can be said of the probation service.49 

The children’s committees established under the 1948 Act were therefore subsumed 

into the new social work committees, which had far wider responsibilities than 

children alone.  The 1968 Act required local authorities to establish social work 

committees to carry out their functions not only under the 1968 Act itself but also 

under the Children and Young Persons (Scotland) Act, 1937, the Matrimonial 

Proceedings (Children) Act, 1958, Part 1 of the Children Act, 1958 (private fostering), 

the Adoption Act, 1958 and the Housing Act 1964, together with existing functions of 

local health authorities which were transferred to local authorities.50  Just as the 

49 HC Deb 6 May 1968, vol. 764 cols. 49-50. 
50 1968 Act, s. 2 and s. 1(4), referring to the Nurseries and Child-Minders Regulation Act, 1948, the 
Mental Health (Scotland) Act, 1960 and the National Health Service (Scotland) Act, 1947. Section 
1(5) also transferred to the local authority the functions of education committees in relation to what 
were until then called approved schools. 
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1948 Act had required local authorities to appoint children’s officers, so the 1968 Act 

required them to appoint, instead, directors of social work.51 

As well as the creation of a single agency within local authorities to perform functions 

that different local authority departments had previously performed, the 1968 Act 

also effected a significant shift of responsibility from central to local government.  

Local authorities had long been responsible for identifying, vetting and overseeing 

foster carers with whom children could be boarded out, but prior to the 1968 Act it 

was the Secretary of State who “approved” schools for children sent to them and 

who vetted and registered voluntary homes.  That approval and registration, with 

consequent monitoring duties that involved inspecting and visiting homes and those 

accommodated therein, now largely passed to local authorities.52 

The creation of the children’s hearing system also carried with it new obligations for 

local authorities.  Most obviously, it was on local authorities that the duty to “give 

effect” to supervision requirements made by a children’s hearing was imposed,53 a 

duty they have had ever since.54  Local authorities also became central to the 

investigations carried out by the reporter, and not only because of the various 

sources of information under their control (within their social work and education 

departments).  From 1st January 1976,55 local authorities became obliged to cause 

enquiries to be made in relation to any child they considered might be in need of 

compulsory measures of care (that is to say, required to be subject to a supervision 

requirement) and to pass on the information they discovered thereby to the 

reporter.56  This, together with local authorities’ preventative obligations, rendered 

them a central player in the identification and prevention of and responding to all 

forms of child abuse, neglect and offending.  Indeed, it has been suggested that the 

1968 Act marked the start of an important shift in the very nature of social work: 

“Child and family welfare has moved from being concerned with the provision of 

51 1968 Act, s. 3. 
52 1968 Act, ss. 61-62.  Under s. 63 registration was sometimes required with the Secretary of State. 
53 1968 Act, s. 44(5). 
54 Children (Scotland) Act 1995, s. 71; Children’s Hearings (Scotland) Act 2011, s. 144(1). 
55 The date of commencement of s. 83 of the Children Act 1975: 1975 Act, s. 108(4). 
56 1968 Act, s. 37(1A), as inserted by s. 83(a) of the Children Act 1975. 
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services to individuals and families to a powerful interventionist authority with the law 

placing limits on its actions”.57 

 

Creation of the Children’s Hearing System 

The dispositive role of the juvenile courts was transferred by the Social Work 

(Scotland) Act 1968 to the newly created children’s panels.  This may well be what 

the 1968 Act is best known for today, and the new processes require no examination 

here.  But the comment of Wilkinson and Norrie is worth repeating. 

The changes introduced by the 1968 Act … were less radical than is 

sometimes represented.  The measures of care actually available under the 

1968 legislation, although different in form, were not materially different in 

substance from their predecessors.  Even the use of compulsory supervision, 

rather than of punishment, in relation to children who have committed 

offences is not a major innovation in principle.  It was implicit in the obligation, 

previously laid upon courts dealing with offences committed by juveniles, to 

have regard to the welfare of the child.  The radical changes were in the 

personnel and machinery of administration, the composition of the decision-

making tribunals, and procedures.58 

While the power to decide on outcomes was transferred from the juvenile courts to 

the children’s hearing, the outcomes available to that tribunal remained much as they 

were before: a child in appropriate circumstances might either be accommodated 

away from home with foster carers or in a residential establishment (“approved” 

school or local authority or voluntary home), or remain at home and be placed under 

supervision (previously of a probation officer59 and now of a local authority60).  

Similarly, most of the grounds upon which the hearing had jurisdiction over any 

individual child can be traced to the earlier legislation (in particular the Children and 

Young Persons (Scotland) Act, 1937).  And the focus on the child’s welfare, though 

57 I. Gilmour and D. Giltinan, “The Changing Focus of Social Work” in A. Lockyer and F. Stone, 
Juvenile Justice in Scotland: 25 years of the Welfare Approach (1998) at p. 144. 
58 Wilkinson and Norrie, Parent and Child (1st ed, 1993) at p. 445 (references omitted). 
59 Children and Young Persons (Scotland) Act, 1937, ss. 66(2)(d) and 68. 
60 Social Work (Scotland) Act 1968, s. 44(5). 
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enhanced,61 was by no means new.62  Even procedure at the children’s hearing was 

modelled on procedure designed for juvenile courts in the early 1930s.63 

However, the role of the children’s hearing itself was far greater than that of the 

juvenile court which, once it had made its decision, dropped out of the picture.  The 

children’s hearing, on the other hand, has always retained jurisdiction over the child 

even after its order is made: the hearing was (and is) required to review the child’s 

case regularly, until the supervision order is discharged or the child reaches the age 

of 18.  Another change – perhaps the most important of all – inherent in the 

children’s hearing system was the substantially increased emphasis that system 

placed on the child and family participating in the decision-making process. 

Given the increased recognition that accommodating children away from home was 

in many (if not most) cases by no means the best way to address the difficulties that 

had been identified, what came to be called “home supervision” of children subject to 

the jurisdiction of the children’s hearing64 (the successor to supervision by probation 

officers under the 1937 Act65) very quickly established itself as the most common 

outcome imposed.66  But it did (and does) have limitations.  “The Social Work 

(Scotland) Act 1968 was revolutionary in the emphasis it placed on the importance of 

supervision as a means of providing help to families.  However, there was not at that 

time, nor has there evolved since, a satisfactory understanding of what this concept 

of supervision really meant.  It was ill-defined and was explained in simple terms of 

advice and welfare support, and its effectiveness seemed to be dependent on 

avoiding too narrow or precise a definition”.67  If home supervision were not 

considered appropriate or sufficient to tackle the difficulties presented by the family 

61 Hearings had to make decisions “in the best interests of the child”: 1968 Act, s. 43(1). 
62 The Children and Young Persons (Scotland) Act, 1937, s. 49(1), had required juvenile courts to 
“have regard to the welfare of the child or young person” and the Juvenile Courts (Procedure) 
(Scotland) Rules, 1934 (SR&O, 1934 No. 641 (S. 36)), rules 9(6) and 10(7) had required juvenile 
courts to “deal with the case in [the child’s] best interests”. 
63 See Juvenile Courts (Constitution) (Scotland) Rules, 1933 (SR&O, 1933 No. 984 (S. 54)) and 
Juvenile Courts (Procedure) (Scotland) Rules, 1934, both described in Part One of the present 
Report. 
64 1968 Act, s. 44(1)(a). 
65 The 1937 provisions on supervision by probation officers (ss. 66, 68 and 70) were repealed by 
sched. 9 to the 1968 Act. 
66 See Kendrick, A History of the Legal Framework and the Implementation of Foster Care, Including 
Private Fostering, in Scotland 1945 to 2014 (Report submitted to Scottish Government, May 2016) at 
p. 27. 
67 Gilmour and Giltinan, in A. Lockyer and F Stone, Juvenile Justice in Scotland: 25 Years of the 
Welfare Approach (1998) at p. 147. 
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then the supervision order could require the child either to be boarded out with foster 

carers or to be accommodated in a residential establishment.  Both of these options 

were subject to separate regulation, to be discussed below. 

 

Amendments to the 1968 Act in the Children Act 1975 

The 1968 Act was significantly amended by the Children Act 1975, in a variety of 

ways (some of which are mentioned elsewhere in this Part of this Report). 

The Act started life as a modest Private Member’s Bill designed to give effect 

to the recommendations of the Houghton committee.68  In the course of its 

precarious parliamentary career, it picked up a mass of subordinate clauses, 

but the main aim, as its sponsor, Dr David Owen, made clear, was “to provide 

more and better chances of a secure substitute home for children whose 

parents cannot give them a home”.69 

The 1975 Act gave title to foster parents to apply for the custody of children of whom 

they had had “care and possession” for stated periods, or on cause shown.70  

Making a custody order would have the effect, similar to that of an adoption order, of 

transferring responsibility for the child from the local authority to the foster parent. 

The children’s hearing system was amended by the insertion into Part 3 of the 1968 

Act of a new s. 34A, allowing the hearing to appoint a person for the purpose of 

safeguarding the interests of the child in the proceedings under Part 3 because of a 

potential conflict of interests between the child and the parent.71  This came into 

effect on 30th June 1985 and the person appointed quickly became known as a 

“safeguarder”72).  And a new s. 36A permitted the Secretary of State to make 

68 Report of the Departmental Committee on the Adoption of Children (1972, Cmnd 5107). 
69 S. Jackson: “The Children Act 1975: Parents’ Rights and Children’s Welfare” (1976) 3 British 
Journal of Law and Society 85. 
70 Children Act 1975 (c. 72), s. 47.  “Cause” had to relate to the welfare of the child: Osborne v 
Matthan (No. 3) 1998 SC 682.  See also R v R (Parent and Child: Custody) 1994 SCLR 849. 
71 Children Act 1975, s. 66. 
72 See The Role of the Safeguarder in the Children’s Hearing System (Report submitted to the 
Scottish Government in June 2017). 
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regulations permitting any reporter to conduct proceedings in the sheriff court 

irrespective of whether or not he or she was a solicitor or advocate.73 

The 1968 Act had re-enacted the provisions from the 1948 Act allowing local 

authorities to pass a resolution assuming parental rights and powers in respect of a 

child in their care,74 and the 1975 Act gave local authorities the power to pass a 

resolution vesting in voluntary organisations (that were either incorporated bodies or 

trusts) parental rights and powers in respect of any child being cared for by the 

organisation.75  A resolution vesting parental rights and powers in a voluntary 

organisation could only be passed if the voluntary organisation requested it and the 

child was living in the area of the local authority either in a residential establishment 

or with foster parents with whom he or she had been boarded out by the voluntary 

organisation.76  The power of local authorities to pass any such resolution 

disappeared, unmourned, with the coming into force of the Children (Scotland) Act 

1995.77 

(Another pertinent change traced to the Children Act 1975 is to be found in s. 99 

thereof, which empowered the Secretary of State for Scotland to cause Inquiries to 

be held into any matter relating to the functions of a local authority or voluntary 

organisation under the 1968 Act, with the power to require people to attend and give 

evidence.  This had been found necessary after the Inquiry into the death of Maria 

Colwell at the hands of her step-father while under local authority supervision78 

realised to its dismay that it had no statutory power to compel witnesses.) 

 

SECTION B: Regulatory Structures Governing the Accommodation of Children 
1968-1995 

73 Children Act 1975, s. 82.  See Reporters (Conduct of Proceedings before the Sheriff) (Scotland) 
Regulations 1975 (SI 1975 No. 2251). 
74 1968 Act, s. 16. 
75 1968 Act, s. 16(1)(b), as substituted by Children Act 1975 (c. 72), s. 74.  Where it subsequently 
appeared to be necessary in the welfare of the child that parental rights and powers should no longer 
be vested in a voluntary organisation the local authority had to pass a resolution vesting such rights 
and powers in themselves: 1968 Act, s. 16A, as inserted by the 1975 Act, s. 75. 
76 1968 Act, s. 16(4), as substituted by Children Act 1975, s. 74. 
77 Children (Scotland) Act 1995, sched. 5. 
78 Report of the Committee of Inquiry into the Care and Supervision Provided in Relation to Maria 
Colwell (HMSO 1974). 
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Boarding Out and Fostering 

Section 5 of the Social Work (Scotland) Act 1968 empowered the Secretary of State 

to make regulations governing how local authorities exercised their boarding out 

functions, including ensuring that both the persons boarded out and the places 

where they were boarded out would be “supervised and inspected by a local 

authority or voluntary organisation, as the case may be, and that those persons shall 

be removed from those places if their welfare appears to require it”.  But new 

regulations were not made immediately and the Boarding-out of Children (Scotland) 

Regulations, 1959 continued to apply until the making of the Boarding-out and 

Fostering of Children (Scotland) Regulations 1985,79 which came into force on 1st 

April 1986.80  While the 1959 Regulations were based on the understanding that 

boarding-out was a long-term solution, the 1985 Regulations perceived fostering as 

a temporary placement, reflecting the shift presaged by the 1968 Act from 

replacement families to short-term non-institutional care.  This is probably why the 

provisions in the 1959 Regulations permitting boarding-out outside Scotland81 and 

allowing the Secretary of State to limit the number of children boarded out in 

particular areas82 were not repeated in the 1985 Regulations.  The 1985 Regulations 

were in force for exactly 11 years until 1st April 1997, when they were revoked83 and 

replaced by the Fostering of Children (Scotland) Regulations 1996.84 

  

Boarding-Out and Fostering of Children (Scotland) Regulations 1985 

Application of Regulations 

“To foster” was defined in the 1985 Regulations as meaning “to arrange for a child to 

live as a member of the family of a person who is not the child’s parent or guardian 

79 SI 1985 No. 1799.  These regulations were based to a large extent on Proposals for Regulations on 
the Fostering of Children Under the Social Work (Scotland) Act 1968, produced by the Social Work 
Services Group in December 1984. 
80 1985 Regulations, reg. 1. 
81 1959 Regulations, reg. 9 
82 1959 Regulations, reg. 10. 
83 Children (Scotland) Act 1995 etc (Revocations and Savings) (Scotland) Regulations 1997 (SI 1997 
No. 691), reg. 1 and sched. 
84 SI 1996 No. 3263.  These are considered in Part Four of the present Report. 
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and who undertakes to care for him other than in accordance with the Adoption 

Agencies (Scotland) Regulations 1984;85 and it includes ‘boarding out’ within the 

meaning of the [1968] Act”.86  The Regulations applied to fostering of children in the 

care of either local authorities (under a variety of statutory authority) or voluntary 

organisations.87  This included fostering made a condition of a supervision 

requirement by a children’s hearing.88  Indeed, a local authority could not 

recommend to a children’s hearing a placement with a particular foster parent unless 

the procedures in the Regulations had been followed and the conditions satisfied:89  

this imposed significant obligations on local authorities in respect of children brought 

before children’s hearings the outcome for whom was likely to be a placement away 

from home.  The Regulations also applied to respite care where “a child with 

particular handicap or needs who is normally cared for by his parent, guardian or 

relatives is cared for by others for a short period” – but only where a local authority or 

voluntary organisation were responsible for choosing who would provide the respite 

care.90  The obligations in the Regulations were imposed on “care authorities”, 

defined as local authorities and voluntary organisations responsible for the care of 

children.91 

 

Fostering Panels and Approval of Foster Parents 

One of the major innovations in the 1985 Regulations was the requirement on care 

authorities to establish fostering panels,92 whose functions were to “consider every 

person referred to it by the care authority as a prospective foster parent” and to 

make recommendations to the care authority as to the suitability of such a person to 

act as a foster parent either for any child, any category of child or any particular 

child.93  In considering its recommendations, the care authority had to have regard to 

its duties under regs. 14 – 16 (see below), and also to its duties under s. 20 of the 

85 These imposed duties on adoption agencies (which all local authorities are) to safeguard and 
promote the welfare of children before they are placed for adoption. 
86 1985 Regulations, reg. 2(1). 
87 1985 Regulations, reg. 3(1)(a) – (c), (e). 
88 1985 Regulations, reg. 3(1)(f). 
89 1985 Regulations, reg. 20. 
90 1985 Regulations, reg. 3(1)(d). 
91 1985 Regulations, reg. 2(1). 
92 1985 Regulations, reg. 4. 
93 1985 Regulations, reg. 6(1). 
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1968 Act94 to give first consideration to the need to safeguard and promote the 

welfare of the child throughout his or her childhood and to give due consideration to 

the ascertainable wishes and feelings of the child, having regard to his or her age 

and understanding.95 

A care authority could not approve any person as a potential foster parent unless: 

“(a) the care authority has, so far as reasonably practicable, obtained the 

information set out in Schedule 1;96 

(b) the prospective foster parent has been interviewed by or on behalf of the 

care authority; 

(c) the care authority has conveyed to the fostering panel a report including 

the information gathered under sub-paragraph (a) together with such other 

information and such comment as it thinks appropriate; 

(d) the care authority has considered a report from the fostering panel 

containing recommendations on the suitability of the prospective foster parent; 

and 

(e) the care authority is satisfied, having regard to the duty imposed on it by 

section 20 of the [1968] Act, that the prospective foster parent is a suitable 

person with whom to place children.”97 

 

Information and Agreements 

The other major innovation in the 1985 Regulations was that the care authority was 

now obliged to enter into an agreement with approved foster parents regarding the 

care to be provided for any children who might be placed with them, including details 

94 1968 Act, s. 20, as substituted by s. 79 of the Children Act 1975 and amended by the Health and 
Social Services and Social Security Adjudications Act 1983, sched 2 para 5(a). 
95 1985 Regulations, reg. 6(2). 
96 Including the name, age and address of the foster parents; details of other members of the 
household; the prospective foster parent’s “personality”, religion, financial circumstances, previous 
experience and reasons for wishing to become a foster parent; and the attitudes of other members of 
their household. 
97 1985 Regulations, reg. 7. 
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of the financial arrangements;98 the care authority’s policies and practice regarding 

the welfare of children for whom it had responsibility, the ways foster parents would 

be expected to follow these policies and practices and the assistance to be provided 

by the care authority to that effect; and the arrangements made by the care authority 

to review “at appropriate intervals” its approval of foster parents for the purposes of 

the regulations.99 

Once a child had been placed with a particular foster parent the care authority was 

obliged to provide the foster parent with information about that child’s background, 

health and mental and emotional development, and any other relevant information 

including information about the child’s own wishes and feelings about the 

placement.100  The care authority and foster parent had to agree the arrangements 

to be made in respect of contact between the child and his or her family (in 

accordance with the Code of Practice issued by the Secretary of State under s. 17E 

of the 1968 Act, mentioned above), the arrangements for the child’s education and 

medical and dental treatment and details of any financial arrangements.101 

 

Placement Decisions 

A care authority was able to place a child for whom it had had responsibility for more 

than six weeks with foster carers only after having ascertained and considered 

particulars set out in Schedule 2 to the 1985 Regulations102 and, having regard to its 

duty under s. 20 of the 1968 Act, it was satisfied that the foster placement was 

appropriate to the child’s needs and in the child’s best interests.103  Where the care 

authority had had responsibility for the child for less than six weeks, either the 

primary conditions just described or other conditions relating to the health of the 

person with whom, and the premises in which, the child was to be kept had to be 

98 The prohibition in reg 3(2) of the Boarding-out of Children (Scotland) Regulations, 1959 of boarding 
out with a person who depends for a living mainly on payments received for accommodating children 
was not repeated in the 1985 Regulations. 
99 1985 Regulations, reg. 8. 
100 1985 Regulations, reg. 23(a). 
101 1985 Regulations, reg. 23(b). 
102 Including details relating to the child and his or her background and any special needs, and details 
about the natural parents and any guardian. 
103 1985 Regulations, reg. 11. 
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satisfied;104 thereafter the care authority had six weeks to meet the primary 

conditions.105  An emergency (short-term) placement when neither of these 

alternatives applied was permitted so long as the care authority concluded that it was 

in the best interests of the child.106 

In any case, a care authority could not place a child for fostering in any household 

except one that comprised a man and a woman living and acting jointly together, or a 

man or a woman living and acting alone.107  This represented a substantial increase 

in the pool of potential foster carers, for both unmarried cohabiting couples and (non-

related) single men had been excluded from the 1959 and earlier regulations.108  

Same sex couples remained absolutely and in all circumstances barred irrespective 

of whatever they could offer any individual child.109  (Single gay men or lesbians 

were not excluded automatically but were unlikely to be approved as “suitable” given 

the mind-set of the time that regarded parenting by same-sex couples as 

axiomatically inimical to the interests of children).110 

In choosing a particular foster parent from its list of approved individuals, the care 

authority, having regard to its duty under s. 20 of the 1968 Act to treat the child’s 

welfare as its first consideration and taking into account so far as practicable the 

child’s own wishes and feelings, was required to ensure that the child was fostered 

by a person of the child’s religious persuasion or where that was not practicable that 

the person undertook to bring up the child in the child’s own religious persuasion.111  

Again having regard to its s. 20 duty and to the child’s wishes and feelings, care 

authorities had to keep two or more children from the same family together or, where 

that was not appropriate or practicable, in homes as near together as was 

104 1985 Regulations, reg. 12(1): these also required the care authority to satisfy itself that fostering 
the child with the person was in the child’s best interests. 
105 1985 Regulations, reg. 12(2). 
106 1985 Regulations, reg. 13. 
107 1985 Regulations, reg. 14. 
108 See Part Two of the present Report. 
109 This remained the case until the Looked After Children (Scotland) Regulations 2009 (SSI 2009 No 
210), discussed in Part Four of the present Report. 
110 It is not the place here to expose the fallacy inherent in this mind-set, but it is worth referencing the 
words, wise before their time, of Lord Kilbrandon in Re D (An Infant) (Adoption: Parent’s Consent) 
1977 AC 602 at pp 641-642.  
111 1985 Regulations, reg. 15.  As usual, these types of provision refer to the child’s religious 
persuasion and not that of the parents’.  This might suggest that the provision applied only to children 
old enough to be persuaded: perhaps, however, that is not what was meant by the phrase “religious 
persuasion”. 
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appropriate or practicable.112  The structure of this regulation suggests that care 

authorities could separate siblings only when this was positively shown to be 

inappropriate or impracticable. 

 

Notice 

Notice of the foster placement had to be given by the care authority to the local 

authority in whose area the foster parent resided, and to the local education 

authority, the health authority and the parent or guardian of the child whose 

whereabouts were known – except that the parent or guardian need not have been 

informed if it was considered contrary to the child’s interests to do so,113 (for example 

if there was thought to be a risk that the parent would disrupt the placement). 

 

Monitoring and Termination of Placement 

An important monitoring obligation was placed on the care authority (whether local 

authority or voluntary organisation) by reg. 18, which obliged the authority to ensure 

that the child and foster parent were visited within one week of the placement and 

thereafter at intervals of no more than three months, as well as “on such other 

occasions as the care authority considers necessary in order to supervise the child’s 

welfare and to give support and assistance to the person caring for him”.  The care 

authority was obliged to terminate the placement as soon as practicable where it 

appeared to the authority that it was no longer in the child’s best interests to be 

cared for by the person fostering him or her under the Regulations.114  Likewise, if 

the local authority responsible for giving effect to a supervision requirement made 

under s. 44(1)(a) of the 1968 Act which contained a condition that the child reside 

with a person other than his or her parent or guardian came to the view that it was no 

longer in the child’s interests to reside there, they had to refer the case to the 

reporter to arrange a review hearing.115  This imposed an important continuous 

overseeing role on local authorities even when a voluntary organisation was the care 

112 1985 Regulations, reg. 16. 
113 1985 Regulations, reg. 17. 
114 1985 Regulations, reg. 19. 
115 1985 Regulations, reg. 21(3). 
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authority.  Local authorities could not recommend a foster placement to a children’s 

hearing unless the approval procedures had been carried out and the placement 

satisfied the requirements in the regulations.116 

 

Private Fostering 

1968 - 1985 

Part 1 of the Children Act, 1958, described in Part Two of the present Report, 

regulated private fostering arrangements by requiring officers of the local authority to 

visit privately fostered children in their area; the person maintaining a foster child, if 

for reward and for more than one month, was required to notify the local authority, 

which had power to specify conditions.  The Social Work (Scotland) Act 1968 

amended the 1958 Act in a number of important respects: 

(i) Section 1 of the 1958 Act was repealed117 and replaced with a new s. 

1A which imposing on the local authority both the duty to “secure the 

welfare of children in their area who are foster children” within the 

meaning of the 1958 Act and, where the local authority consider it 

necessary or expedient, the duty to “cause the children to be visited 

from time to time by their officers, who shall give such advice as to the 

care and maintenance of the children as may appear to be 

necessary”.118  Visitation had previously been compulsory under s. 1 

but it now became a matter of necessity or expediency – in the view of 

the local authority.  This did not, however, absolve local authorities of 

all responsibility for oversight, since they would be required to seek out 

sufficient information to allow them to make their judgment as to 

whether visitation was necessary or not: the new provision certainly did 

not mandate official inaction. 

(ii) Brought within the terms of the 1958 Act were all children being looked 

after for more than six days (rather than, as previously, for more than 

116 1985 Regulations, reg. 20. 
117 1968 Act, sched. 9. 
118 Children Act, 1958, s. 1A, as inserted by Social Work (Scotland) Act 1968, sched. 1 para. 1. 
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one month).119  Excluded from this were children being looked after for 

less than a month by persons who did not receive foster children for 

specified periods120 (in other words, relatives and the like who 

informally took over the care of children for short periods, such as 

school holidays). 

(iii) The references to reward in the 1958 Act were removed so that private 

fostering arrangements without payment would now be covered.121 

In addition, s. 6(1)(b)(ii) of the 1968 Act permitted any authorised officer of the 

Secretary of State to enter any place where a privately fostered child was being 

maintained for the purpose of making such examinations into the state and 

management of the place, and the condition and treatment of the persons in it, as 

the officer thought necessary, and to inspect records.  Again, such inspections were 

not obligatory. 

A sustained critique of the inadequacies of state regulation of private fostering was 

published in 1973,122 suggesting that privately fostered children had needs and were 

subjected to circumstances little different from those children who were publicly 

fostered, but were not afforded the same level of support, services and protection 

from local authorities.  The 1958 Act was further amended by the Children Act 1975, 

crucially restoring the obligation on the local authority to visit foster children123 (or, 

more accurately, permitting regulations to restore that obligation). 

 

1985 to date 

The 1958 Act was repealed by the Foster Children (Scotland) Act 1984,124 which 

came into force on 1st February 1985.125  Regulations made under that Act, the 

Foster Children (Private Fostering) (Scotland) Regulations 1985,126 came into force 

119 1958 Act, s. 2(1), as amended by 1968 Act, sched. 1 para. 2(1). 
120 1958 Act, s. 2(3)(f), inserted by 1968 Act, sched. 1 para 2(2). 
121 1968 Act, sched 1 para. 2(3), removing s.2(6) from the 1958 Act. 
122 R. Holman Trading in Children: A Study of Private Fostering (Routledge and Kegan Paul, London 
1973). 
123 Children Act 1975 (c. 72), s. 95(2), amending s. 1A of the 1958 Act. 
124 Foster Children (Scotland) Act 1984, c. 56, s. 22(3) and sched. 3. 
125 Foster Children (Scotland) Act 1984, s. 23(2). 
126 SI 1985 No. 1798.  These Regulations are based on the proposals made by the Social Work 
Services Group in its discussion paper: “Proposed Regulations on Private Fostering” (January 1985).   
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on 1st April 1986 and required local authorities to inquire into the circumstances of 

any private fostering placement “in order to determine whether the placement is or 

will be appropriate to [the child’s] need”:127 this involved obligatory visiting of the 

child and parents before the placement and discovering the child’s own wishes and 

feelings on the matter.  The new rules brought the duties of local authorities in 

relation to privately fostered children somewhat closer to their duties in relation to 

children fostered either by local authorities or voluntary organisations.  With only 

minor amendments since (referable to changes in other legislation), these provisions 

continue to apply today.  They are fully described in Wilkinson and Norrie’s Parent 

and Child128 which, in part, is reproduced below: 

Meaning of “foster child” 
15.44    A foster child, within the meaning of the Foster Children (Scotland) Act 1984, 
is a child below the upper limit of compulsory school age whose care is undertaken 
by a person who is not a relative or guardian of the child129…. This definition of 
“foster child” is wide and would, if unqualified, embrace many who would not in 
ordinary usage be so described. It is, however, qualified in a number of respects. 
First, a child is not a foster child for the purpose of the statutory provisions at present 
under consideration while he or she is being looked after130 by a local authority or is 
boarded out by an education authority.131 Secondly,132 a child is not a foster child 
while he or she is in the care133 of any person 

(a) in premises in which any parent, adult relative or guardian of his or her is, for the time 
being, residing; 

(b) in any residential establishment;134 

(c) in any school within the meaning of the Education (Scotland) Act 1980;135 

127 1985 Regulations, reg. 4(1).  See also reg. 5 which requires the foster parent to be interviewed by 
the local authority. 
128 3rd edn by KM Norrie (W. Green, 2013) paras 15.44 – 15.59. 
129 Foster Children (Scotland) Act 1984, s. 1, as amended by the Children Act 1989, Sched. 12, para. 
41. 
130 Within the meaning of s. 17(6) of the Children (Scotland) Act 1995: Foster Children (Scotland) Act 
1984, s. 2(6), as inserted by the 1995 Act, Sched. 4, para. 35(2). 
131 Foster Children (Scotland) Act 1984, s. 2(1), as amended by the Children (Scotland) Act 1995, 
Sched. 4, para. 35(2). Education authorities in England and Wales appear to be contemplated. The 
provision for children who are looked after by local authorities covers children fostered by Scottish 
local authorities. 
132 Foster Children (Scotland) Act 1984, s. 2(2). 
133 Care is undertaken when it is in fact provided but the continuity of a period of care is not 
interrupted by a weekend break spend at the parents’ home: Surrey County Council v. Battersby 
[1965] 2 Q.B. 194. 
134 i.e. an establishment managed by a local authority, voluntary organisation or any other person 
which provides residential accommodation for the purposes of the Social Work (Scotland) Act 1968 or 
of Pt II of the Children (Scotland) Act 1995, whether for reward or not: Foster Children (Scotland) Act 
1984, s. 21(1). 
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(d) in any hospital or in any accommodation provided by a care home service registered 
under Part V of the Public Services Reform (Scotland) Act 2010; 

(e) in any home or institution not otherwise specified but maintained by a public or local 
authority; or 

(f) if he or she has been in that person’s care for a period of less than 28 days and that 
person does not intend to undertake his or her care for any longer period…Otherwise 
the provisions of the Act do not apply, so preserving the general policy that casual 
short-term arrangements should not be subject to local authority supervision. 

15.45    Thirdly, a child is not a foster child while he or she is in the care of any 
person in compliance with a supervision order within the meaning of the Children and 
Young Persons Act 1969 in England and Wales, or a compulsory supervision order 
within the meaning of the Children’s Hearings (Scotland) Act 2011, or a community 
payback order within the meaning of section 227A of the Criminal Procedure 
(Scotland) Act 1995.136 Fourthly, a child is not a foster child while he or she is liable 
to be detained under the Mental Health (Care and Treatment) (Scotland) Act 2003.137 
And fifthly, a child is not a foster child while he or she is placed in the care of 
prospective adopters under arrangements made by an adoption agency.138 

.... 
Disqualification from acting as foster carer 
15.47    Unless the disqualifying fact has been disclosed to the local authority and its 
written consent obtained, no one may maintain a foster child if139: 

(a) an order has been made against him or her under the Foster Children (Scotland) Act 
1984 or the Foster Children Act 1980 removing a child from his or her care; 

(b) a child has been removed from his or her care by virtue of an order made under the 
Children and Young Persons legislation140 or a supervision requirement made under 
the Social Work (Scotland) Act 1968, the Children (Scotland) Act 1995 or the 
Children’s Hearings (Scotland) Act 2011; 

(c) he or she has been convicted of any of certain specified offences against children 
and young persons,141 or has been placed on probation or discharged absolutely or 
conditionally for any such offence; 

(d) his or her parental rights and powers with respect to a child have been vested in a 
local authority142 or his or her parental rights and responsibilities have been 

135 Where, however, a child below the upper limit of the compulsory school age resides, during school 
holidays, in a school other than a local authority school for a period exceeding one month, he or she 
is for most purposes of the Act, a foster child: Foster Children (Scotland) Act 1984, s. 16. 
136 Foster Children (Scotland) Act 1984, s. 2(3), as amended by the Criminal Justice and Licensing 
(Scotland) Act 2010, asp 13, Sched. 2(2) para 36. 
137 Foster Children (Scotland) Act 1984, s. 2(4). 
138 Foster Children (Scotland) Act 1984, s. 2(5). 
139 Foster Children (Scotland) Act 1984,s. 7… 
140 Children and Young Persons Acts 1933 and 1969 or the Children and Young Persons (Scotland) 
Act 1937. 
141 Specified in Sched. 1 to the Criminal Procedure (Scotland) Act 1995, or in the corresponding 
statutory provisions for England and Wales (Children and Young Persons Act 1933, Sched. 1). 
142 Under s. 16 of the Social Work (Scotland) Act 1968, or under s. 2 of the Children Act 1948 or ss. 2 
or 3 of the Child Care Act 1980. 
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transferred to a local authority by an order under section 86 of the Children 
(Scotland) Act 1995;143 

[(e) an order has been made refusing or cancelling his or her registration under the 
Nurseries and Child-minders Regulation Act, 1948;] 

(f) an order has been made under any of specified Adoption Acts144 for the removal of a 
“protected child” who was being kept or was about to be received by him or her; or 

(g) he or she is disqualified from fostering a child privately, within the meaning of the 
Children Act 1989, by regulations made under section 68 of that Act;145 

(h)  all his or her parental responsibilities and parental rights have been extinguished by a 
permanence order under section 80 of the Adoption and Children (Scotland) Act 
2007. 

The disqualification extends to any person living in the same premises as the person 
disqualified or in premises at which he or she is employed.146 Any disqualified person 
who maintains a foster child commits an offence,147 but it is a defence for anyone 
disqualified by virtue of living in premises in which a disqualified person lives or is 
employed to show that he or she did not know and had no reasonable ground for 
believing that a disqualification applied to that person.148 

 

Visiting of foster children 
15.48    The duty is laid upon the local authority of securing the welfare of foster 
children within its area.149 Presence within the area is sufficient to give rise to the 
duty and there is no additional residential or other qualification. In order to fulfil its 
duty, the local authority is required to cause foster children to be visited…. The 
officers making such visits are required to give such advice as to care and 
maintenance as may appear to be necessary.150 Regulations provide151 that a foster 
child is to be visited within one week of the placement or within one week of notice 
being given to the local authority under section 5(2), and thereafter (i) in the case of a 
child who has lived with the foster parent for less than one year at intervals of not 
more than three months, (ii) in any other case at intervals of not more than six 
months, (iii) and in all cases on such occasions as the local authority considers 
necessary. It is an offence to refuse to allow the visiting of any foster child by a duly 
authorised officer of a local authority152…. 

 

Control by local authorities of private fostering 

143 This [was] a parental responsibilities order …. 
144 Adoption Act 1958, s. 43; Adoption Act 1976, s. 34; Adoption (Scotland) Act 1978, s. 34. 
145 Sched. 15 to the Children Act 1989 repeals many of the English statutory provisions mentioned 
above. Orders made under them remain valid. 
146 Foster Children (Scotland) Act 1984, s. 7(2). 
147 Foster Children (Scotland) Act 1984, s. 15(1)(c). 
148 Foster Children (Scotland) Act 1984, s. 15(2). 
149 Foster Children (Scotland) Act 1984, s. 3(1). 
150 Foster Children (Scotland) Act 1984, s. 3(2). This might include, e.g., the provision of assistance to 
the foster carer in dealing with any problems caused by the fact that the child has a different religious, 
racial, cultural or linguistic background, as was recognised in Osborne v. Matthan (No. 2), 1998 S.L.T. 
1264. 
151 Foster Children (Private Fostering) (Scotland) Regulations 1985, reg. 7. 
152 Foster Children (Scotland) Act 1984, s. 15(1)(b)(i). 
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  Requirements and prohibitions 

15.53    Where anyone keeps or proposes to keep foster children in premises used 
while the children are kept there, wholly or mainly for that purpose, the local authority 
may impose on him or her requirements as to: 

(a) the number, age and sex of the foster children who may be kept at any one time on 
the premises or any part thereof; 

(b) the accommodation and equipment to be provided for the children; 

(c) the medical arrangements to be made for protecting the health of the children; 

(d) the giving of particulars of the person for the time being in charge of children; 

(e) the number, qualifications or experience of the persons employed in looking after the 
children; 

(f) the keeping of records.153 

 

… If, within the specified time, a requirement is not complied with, the local authority 
may prohibit the keeping of foster children in the premises thereafter.154 

… 

15.55    … Failure to comply with a requirement or contravention of a prohibition is an 
offence.155 

 

Inspection 

15.56    The power to impose requirements and make prohibitions would be largely 
nugatory without a power of inspection; so any officer of a local authority authorised 
to visit foster children may inspect any premises in the area of the authority in which 
foster children are to be, or are being kept156 …. It is an offence to refuse to allow 
inspection157 … 

.... 
Removal of foster children 

  15.59 The sanctions attaching to the maintaining of foster children by disqualified 
persons and to non-compliance with requirements and contravention of prohibitions 
do not give any direct protection to the child. Provision is accordingly made that if a 
sheriff is satisfied on the complaint of a local authority that a foster child is being kept, 
or is about to be received (a) by any person who is unfit to have his or her care, or (b) 
in contravention of a disqualification imposed by the Foster Children (Scotland) Act 
1984 or of a prohibition from keeping foster children or a foster child imposed by a 
local authority, or (c) in any premises or any environment detrimental or likely to be 
detrimental to the child, he may make an order for removal of the child to a place of 

153 Foster Children (Scotland) Act 1984, s. 9(1). 
154 Foster Children (Scotland) Act 1984, s.10(2). 
155 Foster Children (Scotland) Act 1984, s.15(1)(d). 
156 Foster Children (Scotland) Act 1984, s. 8. 
157 Foster Children (Scotland) Act 1984, s. 15(1)(b)(ii). 
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safety158 until the child can be restored to a parent, relative or guardian, or until other 
arrangements can be made with respect to him or her.159 On proof that there is 
imminent danger to the health or well-being of the child, the power to make such an 
order may be exercised by a justice of the peace acting on the application of a 
person authorised to visit foster children.160 Where an order is made on the ground 
that a prohibition imposed by a local authority has been contravened, it may require 
the removal from the premises of all the foster children kept there.161 It is an offence 
to refuse to comply with an order for the removal of any child or obstruct any person 
in the execution of such an order.162 Any child removed under these provisions is 
regarded as requiring the provision of accommodation on the ground that the person 
who has been caring for him or her is prevented from providing suitable 
accommodation, with the result that the local authority has a duty to provide that child 
with accommodation … 

 

Residential Establishments 

Lord Hughes, opening the Second Reading Debate in the House of Lords on the 

Social Work (Scotland) Bill, said this: 

Part IV of the Bill is concerned with the provision and regulation of the 

residential and other establishments which the local authority are given a duty 

to provide by Clause 12 of the Bill.  Part IV makes no statutory distinction 

between different kinds of establishment, and it applies in exactly the same 

way to homes and day centres for children at one end of the scale and homes 

and centres for elderly people at the other.  It applies to all establishments 

where they are provided and managed by the local authority themselves, by 

voluntary organisations or by private bodies or individuals, whether on a 

commercial basis or not.  Any establishment carried on mainly to provide for 

people who could be assisted by the local authority under this Bill is required 

by Clause 62 to be registered with the local authority, who are given the 

powers of entry and inspection which will be necessary to ensure that the 

registration is effectively carried out.  Part IV provides also for appeals against 

the refusal of a local authority to register any establishment. 

One effect of the Bill is that the present approved schools will become part of 

the whole range of establishments available to children's hearings for the care 

158 As defined in s. 21(1) of the Foster Children (Scotland) Act 1984. 
159 Foster Children (Scotland) Act 1984, s. 12(1). 
160 Foster Children (Scotland) Act 1984, s. 12(2). 
161 Foster Children (Scotland) Act 1984, s. 12(3). 
162 Foster Children (Scotland) Act 1984, s. 15(1)(e). 
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and treatment of children who come under their control.  Children will no 

longer be sent to these establishments by courts, and the length of time which 

any child will remain in these establishments will be decided by the 

appropriate children's hearing, who will of course, be guided in reaching such 

decisions by the advice of the managers and staff of the establishment 

concerned.  The name "approved school" is abolished, because it will no 

longer be appropriate….163 

Establishments already operating remained in existence though subject, in addition 

to the existing regulations, to the following new rules: any officer of the Secretary of 

State was empowered to enter any residential establishment or other establishment 

provided by a local authority or voluntary organisation or other person for the 

purposes of the Act, in order to make “such examinations into the state and 

management of the place, and the condition and treatment of the persons in it”, and 

to inspect its records;  the officer could also enter any place where a private foster 

child was being maintained or a person was being boarded out by a local authority or 

voluntary organisation.164  The power included the right to enter premises that the 

officer had reasonable cause to believe was registrable under Part IV of the Social 

Work (Scotland) Act 1968.165 

Part IV is headed “Residential and Other Establishments”.  In a provision that 

remains in force today, the Act obliges local authorities to provide and maintain such 

residential and other establishments166 as may be required for their functions under 

the Act (and, subsequently, under other Acts167), or to arrange for the provision of 

such establishments.168  They may do so by providing such establishments 

themselves or with other local authorities, or by securing the provision of such 

establishments by voluntary organisations or other persons.169 

163 HL Deb. 21 March 1968 vol. 290 col. 799. 
164 1968 Act, s. 6(1) and (2). 
165 1968 Act, s. 6(3) 
166 “Establishment” in this context means any establishment managed by a local authority, voluntary 
organisation or other person providing non-residential accommodation for the purposes of the Act, 
whether for reward or not; “residential establishment” means the same except that it involves 
residential accommodation: 1968 Act, s. 94(1). 
167 Including the Children (Scotland) Act 1995 and the Mental Health (Care and Treatment) (Scotland) 
Act 2003. 
168 1968 Act, s. 59(1). 
169 1968 Act, s. 59(2). 
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Registration and Visiting of Residential Establishments 

Any residential or other establishment the sole or main object of which is to 

accommodate persons for the purposes of the 1968 Act (other than those controlled 

or managed by a Government department or a local authority) required to be 

registered with a local authority.170  Registration could be refused on a number of 

grounds: that the applicant or any person employed or to be employed by the 

applicant was not a fit person to carry on or be employed at such an establishment, 

that the premises were not fit to be used for such an establishment or that the way in 

which it was proposed to conduct the establishment was not such as to provide 

services or facilities reasonably required by persons resorting to such an 

establishment.171  Registration, once granted, could be cancelled on any of these 

grounds or on conviction by any person of an offence in relation to the 

establishment172 or, after 1987, because a change of manager had not been notified 

or the annual fees for continuation of registration had not been paid.173   When 

registration was refused or cancelled, the local authority could remove all or any 

persons resident in the establishment forthwith.174 

The person in charge of the establishment was required to furnish particulars about 

the establishment and persons accommodated therein to the local authority (or the 

Secretary of State if registration was required with him) and failure to provide these 

particulars was a criminal offence.175  Any duly authorised officer of the local 

authority could enter any registrable establishment in the area of the local authority 

“for the purpose of making such examinations into the state and management of the 

place, and the condition and treatment of the persons in it, as he thinks necessary, 

170 1968 Act, ss. 61 (subsequently amended by the Registered Establishment (Scotland) Act 1987 (c. 
40, s. 1) and 62.  Registration was required with the Secretary of State if he specified that any 
establishment or class of establishment should be so registered: s. 63.  These provisions were 
replaced by the Regulation of Care (Scotland) Act 2001, discussed in Part Four of the present Report. 
171 1968 Act, s. 62(3). 
172 1968 Act, s. 62(4).  Appeal against either refusal to register or cancellation of registration could be 
taken under s. 64(4) (and then under the new s. 63A, as inserted by the Registered Establishment 
(Scotland) Act 1987, s. 4).  Appeal tribunals were established under schedule 5, and procedure was 
governed by the Registration of Establishments (Appeal Tribunal) (Scotland) Rules 1983 (SI 1983 No. 
71). 
173 1968 Act, s. 62(4), as substituted by the Registered Establishment (Scotland) Act 1987, s. 3. 
174 1968 Act, s. 65(1). 
175 1968 Act, s. 66. 

                                                



37 
 

and for the purpose of inspecting any records or registers required to be kept 

therein”.176  In addition, local authorities were obliged “from time to time to cause 

persons in establishments in their areas to be visited in the interests of the well-being 

of the persons in the establishment”:177 this mandated the visiting of each individual 

child accommodated in a residential establishment and, together with the obligation 

to examine the state and management of the premises, these rules constituted the 

main mechanism by which local authorities monitored the child’s wellbeing. 

 

Social Work (Residential Establishments – Child Care) (Scotland) Regulations 

1987178 

These regulations, which replaced both the Administration of Children’s Homes 

(Scotland) Regulations, 1959 and the Approved Schools (Scotland) Rules, 1961, 

came into force on 1st June 1988 and imposed obligations primarily on the managers 

of residential establishments – that is to say the appropriate officers of the local 

authority or voluntary organisation providing the residential establishment.179  The 

overarching obligation on managers was to “make such provision for the care, 

development and control of each child resident there as shall be conducive to the 

best interests of each child”.180  The reference to “development” is particularly to be 

noticed.181  The managers were also required to prepare, and keep under review, a 

statement of functions and objectives for the establishment, which had to contain the 

particulars specified in Schedule 1: these included the arrangements to meet the 

needs and development potential of all the children resident in the establishment, 

arrangements for each child’s education, arrangements for visits by the child’s 

relatives and friends, and (most interestingly) “the establishment’s policy on the 

involvement of children and parents in decisions about the child’s future”.182  The 

reference to involving children themselves is one of the earliest provisions allowing 

176 1968 Act, s. 67(1). 
177 1968 Act, s. 68(1). 
178 SI 1987 No. 2233 (S. 150). 
179 1987 Regulations, reg. 2. 
180 1987 Regulations, reg. 4. 
181 The Approved Schools (Scotland) Rules 1961 had required the headmaster to run the school in 
the interests of the welfare, development and rehabilitation of the pupils (r. 11(1)) but the 1987 
Regulation was more focused on the development of the individual. 
182 1987 Regs, Sched 1 paras 1, 2 7 and 8. 
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this.  Also worth noting is that the particulars in Schedule 1 included the procedures 

for dealing with complaints by children resident in establishments or by their parents 

or relatives.   

To allow the managers to fulfil their responsibilities they had to arrange for the 

establishment to be visited on their behalf at least every six months and to receive a 

report at least every six months from both the visitors and the person in charge of the 

accommodation183 on the implementation of the statement of functions and 

objectives for that establishment.184  This required managers to keep the operation 

of that statement under continuous review.   The managers could limit the total 

number of children who might normally be resident in each residential establishment 

they provided.185 

Precautions against fire and accident had to be taken by the managers,186 and any 

misadventure (the child’s death or serious injury, the child absconding) required to 

be notified by the managers to the parent or guardian of the child and the care 

authority responsible for the child’s welfare.187 

Arrangements for discipline, relevant to the care and control of children resident in a 

residential establishment, were to be determined by the managers in accordance 

with the statement of functions and objectives formulated under regulation 5(1), but 

these arrangements could not involve corporal punishment.188  The managers were 

obliged to ensure that each child received an “adequate and efficient education”, and 

that sufficient premises and appropriately qualified teaching staff were provided for 

that purpose.189  So far as was practicable and having regard to the child’s wishes 

and feelings, the managers had to arrange that every child resident in the 

establishment was able to attend such religious services and to receive such 

religious instruction as appropriate to the child’s religious persuasion.190 

183 Appointed under reg. 7 by either the local authority or (if the establishment was not provided by the 
local authority) the managers. 
184 1987 Regulations, reg. 5. 
185 1987 Regulations, reg. 6. 
186 1987 Regulations, reg. 8. 
187 1987 Regulations, reg. 9. 
188 1987 Regulations, reg. 10.  On corporal punishment generally, see Appendix Two to this Report. 
189 1987 Regulations, reg. 11. 
190 1987 Regulations, reg. 12.  See also reg. 20. 
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The managers were also obliged to make available (in consultation with the care 

authority191) any required medical or dental treatment; more generally they had to 

ensure that arrangements were made “for the maintenance of conditions conducive 

to good health among the children resident there including the maintenance of 

satisfactory conditions of hygiene”.192 

Records required to be kept in respect of each child resident in a residential 

establishment,193 as well as a log book “of day-to-day events of importance or of an 

official nature, including, without prejudice to this generality and to the inclusion of 

such information in personal records maintained under regulation 14, details of 

disciplinary measures imposed”.194 

The local authority that issued a certificate of registration under s. 62(3) of the 1968 

Act were obliged to visit the residential establishment at least annually in order to 

satisfy themselves “that the operation of the residential establishment continues to 

conform to the requirements for registration” and “that the safety and welfare of 

children resident within the establishment are being maintained”.195 

A number of obligations were also imposed on the care authority (that is to say, the 

local authority or voluntary organisation responsible for the welfare of the child196): 

(1) The care authority could place a child in a residential establishment 

only when it had ascertained certain particulars set out in Schedule 2;197 it 

was satisfied that the placement in residential care was appropriate to the 

child’s needs, having considered these particulars and any other relevant 

information and having regard to its duty under section 20 of the Act; and it 

was satisfied that the particular residential placement proposed for the child 

was appropriate to the child’s needs having regard, where a residential 

191 The care authority were also responsible for ensuring that the child received such medical and 
dental treatment as was required: reg. 30. 
192 1987 Regulations, reg. 13. 
193 1987 Regulations, reg. 14. 
194 1987 Regulations, reg. 15. 
195 1987 Regulations, reg. 16. 
196 1987 Regulations, reg. 2. 
197 Including the name, date of birth, religion, nationality and race of the child and his or her legal 
status under the Act, the child’s “personality and social development”, interests and hobbies, special 
needs, wishes and feelings and “the extent of access by members of the child’s natural family”. 
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establishment was involved, to the statement of functions and objectives 

prepared by the managers.198 

(2) The care authority had to ensure, so far as was consistent with its duty 

under section 20 of the Act199 and having ascertained so far as practicable the 

wishes and feelings of each child, that each child of the same family was 

placed in the same residential placement or, where that was not appropriate 

or practicable, that the placements facilitated as far as possible continued 

mutual contact and access.200 

(3) The care authority had to provide information to the person in charge of 

the establishment concerning the child’s background, health, and mental and 

emotional development together with any other information that the care 

authority considered relevant to the placement including information about the 

child’s wishes and feelings about the placement.  The care authority was also 

obliged to agree with the person in charge arrangements for the care to be 

provided for the child including education, medical and dental treatment, and 

contact arrangements between the child and his or her family.201 

(4) The care authority had to take such steps as were necessary to satisfy 

itself that any placement continued to be in the interests of the child, by 

visiting the child (i) within one week of the placement being made; (ii) 

thereafter at intervals of not more than 3 months from the date of the last visit; 

(iii) on such other occasions as the care authority considered necessary in 

order to supervise the child’s welfare; and by receiving and considering 

written reports on these visits.202 

(5) The care authority was duty-bound to terminate the placement as soon 

as practicable where for any reason it appeared to them that it was no longer 

in a child’s best interests to remain in the residential placement.203 

198 1987 Regulations, reg. 18. 
199 That is to say to give first consideration to the need to safeguard and promote the welfare of the 
child throughout his childhood. 
200 1987 Regulations, reg. 21.  Cf. the rather differing wording of reg. 16 of the Boarding-out and 
Fostering of Children (Scotland) Regulations 1985. 
201 1987 Regulations, reg. 29. 
202 1987 Regulations, reg. 23. 
203 1987 Regulations, reg. 24. 
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A local authority could recommend to a children’s hearing that a child be placed in a 

residential establishment only if, having carried out the procedure provided for in 

regulation 18, they were satisfied that it would be in the child’s best interest to 

impose a supervision requirement with a condition to that effect.204  And where the 

local authority came to the view that it was no longer in the interests of the child to 

remain in the residential placement named in the supervision requirement, they were 

obliged to refer the case to the reporter for a review of the supervision 

requirement.205  There was, however, no sanction for their failure to do so. 

These regulations remained in force until 1st April 1997 when they were revoked206 

and replaced by the Residential Establishments – Child Care (Scotland) Regulations 

1996,207 to be discussed in Part Four of the present Report. 

 

Secure Accommodation 

The earliest statutory authority in Scotland for keeping children under lock and key 

(other than in Borstal or Young Offenders’ Institutions) appears to be a fairly obscure 

provision in the Approved Schools (Scotland) Rules, 1961 allowing the Secretary of 

State to approve the use of part of an approved school “as a special section for 

pupils who are abnormally unruly, or are persistent absconders”.208  The 1961 Rules 

applied to the management and conduct of special sections as they did to the parts 

of the school that were not special sections.209  There was no provision to govern 

how any individual child was determined to be “abnormally unruly” or a persistent 

absconder (or indeed to define these phrases), nor any mechanism to review that 

determination, though the Secretary of State’s authority was required for the initial 

placement in a special section while both release and return to the special section 

was a matter solely for the headmaster of the school.210  The first use of the term 

“secure accommodation” would appear to be in s. 72 of the Children Act 1975, which 

inserted a new s. 59A into the Social Work (Scotland) Act 1968, authorising the 

204 1987 Regulations, reg. 26. 
205 1987 Regulations, reg. 27(3). 
206 Children (Scotland) Act 1995 etc (Revocations and Savings) (Scotland) Regulations 1997 (SI 1997 
No 691). 
207 SI 1996 No 3256. 
208 Approved Schools (Scotland) Rules 1961, r. 34(1). 
209 Approved Schools (Scotland) Rules 1961, r. 34(3) 
210 Approved Schools (Scotland) Rules 1961, r. 34(2). 
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Secretary of State to make grants to local authorities to provide “secure 

accommodation in residential establishments”, “secure accommodation” being 

defined as “accommodation provided for the purpose of restricting the liberty of 

children” (which has remained the definition ever since).211 

Since the United Kingdom acceded to the European Convention on Human Rights, 

interfering with any person’s physical liberty has required to be compliant with art. 5 

thereof (right to liberty and security) and, in a very different context from children in 

care, the matter was authoritatively discussed by the European Court of Human 

Rights in X v United Kingdom.212  That case involved s. 66(3) of the (English) Mental 

Health Act, 1959 which allowed the Home Secretary to recall to a secure mental 

hospital a patient who had been conditionally discharged therefrom, but which did 

not lay down any criteria limiting the Home Secretary’s discretion to do so.  An 

exercise of this discretion was challenged by a patient on the basis of an 

incompatibility between the recall process and art. 5(4) of the European Convention, 

which requires the existence of “proceedings by which the lawfulness of [a 

detainee’s] detention shall be decided speedily”.  The UK Government argued that 

recourse to the Mental Health Review Tribunal (MHRT) satisfied that requirement but 

the European Court disagreed, pointing out that the MHRT had no power to 

determine the “lawfulness of [the] detention”, nor to order the detainee’s immediate 

release: rather its role was advisory only.213  The Court went on to point out that in 

order to be able to challenge the lawfulness of detention a detainee would require to 

be “promptly and adequately informed of the facts and legal authority relied on to 

deprive him of his liberty”.214  The absence of this from the recall process meant that 

there was a breach of art. 5(4). 

Much the same criticisms could obviously be made in relation to the detention of 

children and young persons in “special sections” of approved schools, for in the 

absence of any process to determine whether the child or young person should be 

so detained there was no basis upon which the lawfulness of any such detention 

could be challenged.  Legislation was passed shortly after the European Court’s 

decision in X v United Kingdom to avoid any risk of a finding of incompatibility in this 

211 See now Children’s Hearings (Scotland) Act 2011, s. 202. 
212 [1982] 4 EHRR 188. 
213 Ibid, para 61. 
214 Ibid, para 66. 
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context also.  Section 8 of the Health and Social Services and Social Security 

Adjudications Act 1983215 added a new s.58A into the Social Work (Scotland) Act 

1968 allowing the children’s hearing, when making a residential supervision 

requirement over a child, to add a condition that the child be “liable to be placed and 

kept in secure accommodation in the named residential establishment at such times 

as the person in charge of that establishment, with the agreement of the director of 

social work of the local authority required to give effect to the supervision 

requirement, considers it necessary that he do so”.216  This condition could be added 

only when the hearing were satisfied that: 

“(a) [the child] has a history of absconding, and— 

(i) he is likely to abscond unless he is kept in secure accommodation; 

and 

(ii) if he absconds, it is likely that his physical, mental or moral welfare 

will be at risk; or 

(b) he is likely to injure himself or other persons unless he is kept in secure 

accommodation.”217 

These criteria for the inclusion of a secure accommodation condition in a supervision 

requirement have not changed since,218 nor has the position that attaching this 

condition to a supervision requirement does not impose any legal obligation to 

accommodate the child in secure accommodation but merely renders the child liable 

to be kept there.219  The condition required to be reviewed regularly220 and could be 

215 See the discussion of the amendments at HC Deb 11 May 1983, vol. 42 cols 856 – 857.  See also, 
for England and Wales, s. 25 of the Criminal Justice Act 1982. 
216 The Children’s Hearings Rules were amended to take account of this new power by the Children’s 
Hearings (Scotland) (Amendment – Secure Accommodation etc) Rules 1984 (SI 1984 No. 100). 
217 1968 Act, s. 58A(3), as inserted by s. 8(4) of the Health and Social Services and Social Security 
Adjudications Act 1983. 
218 Children Act 1995 s. 70(10); Children’s Hearings (Scotland) Act 2011, s. 83(6). 
219 In BJ v Proudfoot 2011 SC 201 a challenge was taken on the point that if the hearing merely 
permits the use of secure accommodation and the actual decision of whether to implement it falls to 
two officials then art. 5(4) was breached since these officials did not constitute a “tribunal”, there was 
no right to be heard, no appeal and no review of the decision to implement the authorisation.  This 
challenge was rejected and the overall process held to be ECHR-compliant, but in the event a new 
appeal against the implementation of the hearing’s secure authorisation was added by the Children’s 
Hearings (Scotland) Act 2011. 
220 1968 Act, s. 58C. 
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removed by the sheriff on an appeal against the imposition or continuation of a 

supervision requirement.221 

 

Secure Accommodation (Scotland) Regulations 1983222 

The regulations on residential establishments, considered above, applied in whole to 

the secure parts of such establishments that provided secure accommodation; in 

addition the 1983 Regulations, which came into force on 30th January 1984,223 set 

down other statutory requirements.  “Secure accommodation” was defined in these 

regulations to mean “accommodation provided in a residential establishment for the 

purpose of restricting the liberty of children”.224   No accommodation in any 

residential establishment could be used to restrict a child’s liberty except with the 

approval of the Secretary of State.225  The person in charge of a residential 

establishment providing secure accommodation was originally duty-bound to “ensure 

that a child placed and kept in such accommodation receives care appropriate to his 

needs”,226 but responsibility for meeting the child’s needs was shifted from 1st June 

1988 to “the managers”, (that is to say the appropriate officers of either the local 

authority or voluntary organisation running the residential establishment providing 

secure accommodation227) who became obliged, in consultation with the person in 

charge of the residential establishment, to “ensure that a child placed and kept in 

such accommodation receives such provision for his care, development and control 

as shall be conducive to the child's best interests”.228 

Appropriate records were required to be kept under reg. 16: 

“(1) The person in charge229 of the residential establishment providing the 
secure accommodation in which a child is placed, shall ensure that a record is 

221 1968 Act, s. 58D. 
222 SI 1983 No. 1912. 
223 1983 Regulations, reg. 1. 
224 1983 Regulations, reg. 2(1). 
225 1983 Regulations, reg. 3. 
226 1983 Regulations, reg. 4. 
227 1983 Regulations, reg. 2, as amended by the Secure Accommodation (Scotland) Amendment 
Regulations 1988 (SI 1988 No. 841), reg 3.  
228 1983 Regulations, reg 4, as amended by the Secure Accommodation (Scotland) Amendment 
Regulations 1988, reg 4. 
229 From 1st June 1988, this read “The managers in consultation with the person in charge….” (Secure 
Accommodation (Scotland) Amendment (Regulations) 1988, reg. 11(1). 
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kept with respect to the child's placement in such accommodation, which shall 
include a record of— 

(a) the child's full name, sex, and date of birth; 

(b) the supervision requirement or other provision by reference to 
which the placement was made; 

(c) the date and time of his placement in secure accommodation, the 
reasons for, and the names of the persons authorising, the placement, 
and the address at which the child was living before the placement; 

(d) the name and address of each person to whom notice was given … 
of the child's placement; 

(e) reviews undertaken with respect to the placement …; 

(f) the date and time of his release, and his place of residence following 
release from secure accommodation, and the names of the persons 
authorising that release. 

(2) These records shall be available for inspection by the Secretary of State 
who may require that copies of them be sent to him.” 

The 1983 Regulations also allowed children detained in a place of safety under s. 37 

or s. 40 of the 1968 Act to be kept in secure accommodation.230  Similar provisions 

to those in the 1983 Regulations were made in respect of children sent to and kept in 

secure accommodation under a residential care order made by a court under s. 413 

of the Criminal Procedure (Scotland) Act 1975.  The appropriate Regulations231 

required the managers of a residential establishment providing secure 

accommodation, in consultation with the person in charge, to “ensure that a child 

placed and kept in such accommodation receives care appropriate to his needs”.232  

And records were required to be kept (and made available to the Secretary of State) 

of: 

“(a) the child's full name, sex and date of birth; 

(b) the date and time of his placement in secure accommodation, the reasons 
for, and the names of the persons authorising, the placement; 

(c) reviews undertaken …; 

230 1983 Regulations, regs. 14 and 15. 
231 Residential Care Order (Secure Accommodation) (Scotland) Regulations 1988, SI 1988 No. 294.  
232 Residential Care Order (Secure Accommodation) (Scotland) Regulations 1988, reg. 6. 

                                                



46 
 

(d) the date and time of his release”.233 

Both the 1983 and the 1988 Regulations were revoked on 1st April 1997,234 when 

they were replaced by the Secure Accommodation (Scotland) Regulations 1996,235 

to be discussed in Part Four of the present Report.  Any approvals granted under the 

earlier regulations remained effective.236 

 

Borstals and Young Offenders Institutions 

The Criminal Justice (Scotland) Act, 1949, discussed in Part Two of the present 

Report, governed the detention of young persons in Borstal institutions until that Act 

was repealed by the Criminal Procedure (Scotland) Act 1975.237  The relevant 

provisions in the 1975 Act were not substantially different from what had gone 

before, with s. 204 thereof continuing to permit a person between the ages of 16 and 

21 convicted of an offence punishable by imprisonment to be sentenced to “undergo 

a period of training in a Borstal institution”238 in lieu of any other sentence.  That 

provision was itself repealed by the Criminal Justice (Scotland) Act 1980,239 which 

removed the option of imprisonment for offenders under 21.  The 1975 Act had 

originally prohibited the imprisonment of any person under 17,240 but that provision 

was amended so as to prohibit the imprisonment of any person under 21, allowing 

the court instead to impose on a person not less than 16 but under 21 years of age a 

“period of detention” either in a detention centre or in a “young offenders 

institution”.241  Any reference in any enactment to a period of training in a Borstal 

233 Residential Care Order (Secure Accommodation) (Scotland) Regulations 1988, reg. 7. 
234 Children (Scotland) Act 1995 etc (Revocations and Savings) Regulations 1997, reg 1 and sched. 
235 SI 1996 No. 3255. 
236 Children (Scotland) Act 1995 etc (Revocations and Savings) Regulations 1997, reg. 2. 
237 Criminal Procedure (Scotland) Act 1975, c. 21, Sched. 10. 
238 As defined in s. 31(1)(c) of the Prisons (Scotland) Act, 1952: a place “in which offenders who on 
the date of their conviction were not less than sixteen but under twenty-one years of age may be 
detained and given such training and instruction as will conduce their reformation and the prevention 
of crime. 
239 1980 c. 62, s. 45(3). 
240 Criminal Procedure (Scotland) Act 1975, s. 207. 
241 1975 Act, s. 207, as substituted by the 1980 Act, s. 45(1). 
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institution was from then on to be read as a reference to a period of detention in a 

young offenders institution.242 

“Young offenders institutions” was originally the collective term for remand 

centres,243 detention centres244 and Borstal institutions245 and the Borstal (Scotland) 

Rules 1950 were superseded by the Young Offenders (Scotland) Rules 1965,246 

which themselves were amended in minor respects by the Young Offenders 

(Scotland) (Amendment) Rules 1966,247 1981248 and 1993.249  

 

Young Offenders (Scotland) Rules 1965 

The purpose of training and treatment of “inmates” was stated to be “to establish in 

them the will to lead a good and useful life on discharge, and to fit them to do so”.250  

Accommodation had to be of adequate size, “lighted, warmed, ventilated and fitted 

up in such a manner as may be requisite for health”, and approved by the Secretary 

of State.251  If an inmate did not occupy a room by himself, he had to occupy a room 

or ward with no fewer than two others.252  Female inmates were to be attended by 

female officers and no male officer could enter the premises for females except 

when on duty and in the company of a female officer.253  The Governor was to 

exercise “close and constant personal supervision over the whole institution”.254  

Disciplinary offences, similar to those in rule 33 of the 1950 Rules (for which see Part 

Two of this Report), were listed in rule 44 of the 1950 Rules, though a new 

242 1980 Act, s. 45(4). 
243 That is to say, “places for the detention of persons not less than fourteen but under twenty-one 
years of age who are remanded or committed in custody for trial or sentence”: Prisons (Scotland) Act, 
1952, s. 31(1)(a). 
244 That is to say, “places in which persons not less than fourteen but under twenty-one years of age 
who are ordered to be detained in such centres under the Criminal Justice (Scotland) Act, 1949, may 
be kept for short periods under discipline suitable to persons of their age and description”: Prisons 
(Scotland) Act, 1952, s. 31(1)(b). 
245 Defined in the Prisons (Scotland) Act, 1952, s. 31(1)(c): see Explanatory Notes to the Young 
Offenders (Scotland) Rules 1965. 
246 SI 1965 No 195 (S. 6). 
247 SI 1966 No. 1551. 
248 SI 1981 No. 1223. 
249 SI 1993 No. 2228 (S. 238). 
250 1965 Rules, r. 3. 
251 1965 Rules, r. 7. 
252 1965 Rules, r. 8: a guard against bullying, or against sexual intimacy?  (No such provision appears 
in subsequent Rules). 
253 1965 Rules, rr. 10 and 31. 
254 1965 Rules, r. 29. 
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punishment, as curious as it was petty, was added: “deprivation of mattress for a 

period not exceeding 15 days”.255  In 1993, the reference to “mutiny”, which had long 

been one of the specified offences in Borstal institutions, was removed.256    No 

inmate was to be put under “mechanical restraint” except on medical grounds by 

direction of the medical officer;257 “mechanical restraint shall not be used as a 

punishment”.258  Force was not to be used against any inmate, unless unavoidable, 

and no officer could strike an inmate “unless compelled to do so in self-defence”.259  

Inmates could request to see the Governor, or an officer of the Secretary of State or 

a sheriff or a JP visiting the institution, or a member of the Visiting Committee, and 

the Governor had to see any inmate who requested it.260 

Unless excused by the medical officer, every inmate was to be employed “on useful 

work”, for which they were to receive payment,261 and programmes of educational 

classes were to be arranged, with special attention being “paid to education of 

illiterate inmates, if necessary within the hours normally allocated to work”.262  

Inmates were to be given such physical recreation, training and exercise as was 

required to promote health and physical well-being.263  “Special attention” was to be 

paid “to the maintenance of such relations between an inmate and his family as 

seem to the Governor desirable in the best interests of the inmate”.264  

Communication between inmates and their relatives and friends was allowed, though 

the Governor could stop any letter the contents of which he considered 

objectionable.265 

As under the 1950 Rules, the 1965 Rules required the appointment of a Medical 

Officer who had to visit “every day” any sick inmate, inmates under restraint and 

255 1965 Rules, r. 44(f). [OR WAS IT r. 41?] 
256 Young Offenders (Scotland) Amendment Rules 1993, s. 4. 
257 1965 Rules, r. 47. 
258 1965 Rules, r. 47(8). 
259 1965 Rules, r. 126. 
260 1965 Rules, r. 49. 
261 1965 Rules, r. 55. 
262 1965 Rules, r. 57. 
263 1965 Rules, r. 60. 
264 1965 Rules, r. 68.  Curiously, the 1950 rules, r. 59, had talked of the best interests of “the inmate 
and his family”. 
265 1965 Rules, r. 71.  Special rules for communications with courts, including the European Court of 
Human Rights and the European Court of Justice, were added by rule 8 of the Young Offenders 
(Scotland) Amendment Rules 1993. 
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inmates confined to a room.266  The  Medical Officer was obliged to “report to the 

Secretary of State through the Governor any circumstances connected with the 

institution or the treatment of the inmates which at any time appear to him to require 

consideration on medical grounds”,267 and whenever the Medical Officer had reason 

to believe that an inmate’s physical or mental condition was likely to be injuriously 

affected by treatment authorised by the Rules, he had to report this and his 

recommendations in writing to the Governor, who had to give effect to the 

recommendations, or refer the matter to the Secretary of State.268  If the Medical 

Officer considered that an inmate’s life was endangered or his health was seriously 

endangered, or that a sick inmate would not survive the detention or the discipline of 

the institution, he had to report this, through the Governor, to the Secretary of 

State.269  The Medical Officer had to oversee and advise the Governor upon the 

hygiene of the institution and the inmates.270  Food had to be at all times wholesome 

and appetising, reasonably varied and adequate for the maintenance of health.271 

The Visiting Committee was required to meet at the institution at least once a 

quarter, and the members thereof to visit and inspect the institution “frequently”.272  

The Visiting Committee was required to bring to the notice of the Secretary of State 

“immediately” any circumstances connected with the administration of the system 

that appeared to them to require his consideration.273  They were required to hear 

and investigate any request or complaint made by any inmate, and for that purpose 

could see inmates out of sight or hearing of officers; they had to record their 

findings.274  If the visiting committee believed that an inmate’s physical or mental 

condition was likely to be adversely affected by the conditions under which he was 

being detained they had to report this to the Secretary of State, and in cases of 

urgency could give directions.275  As before, the Visiting Committee could make 

recommendations about an inmate’s release date.276  The Visiting Committee was 

266 1965 Rules. rr. 80 and 81. 
267 1965 Rules, r. 83. 
268 1965 Rules, r. 84. 
269 1965 Rules, r. 84(2). 
270 1965 Rules, r. 93. 
271 1965 Rules, r. 97. 
272 1965 Rules, r. 135. 
273 1965 Rules, r. 139. 
274 1965 Rules, r. 142. 
275 1965 Rules, r. 143. 
276 1965 Rules, r. 145. 
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required to make an annual report to the Secretary of State with regard to all or any 

of the matters referred to in the Rules, calling attention to such matters and making 

such advice and suggestions as they considered expedient.277 

These rule applied until their revocation on 1st November 1994 by the Prisons and 

Young Offenders Institutions (Scotland) Rules 1994.278 

  

Places of Safety 

“Place of safety” was defined in the 1968 Act as “any residential or other 

establishment provided by a local authority, a police station or any hospital, surgery 

or other suitable place, the occupier of which is willing temporarily to receive a 

child”.279  Both “residential establishment” and “establishment” were defined to mean 

a place “managed by a local authority, voluntary organisation or any other person  

which provides [residential or non-residential] accommodation for the purposes of” 

the 1968 Act,280 and any regulatory provisions governing such establishments would 

apply in relation to children taken to them as places of safety.  The other named 

places, most obviously “other suitable place” would not be subject to specific 

provisions designed to ensure the wellbeing of children. 

Children could be removed to a place of safety under s. 37(2) of the 1968 Act (or, 

until 1975, under s. 40 or s. 47 of the Children and Young Persons (Scotland) Act 

1937) and detained there while the reporter investigated the matter.  Also, the 

children’s hearing, if unable to make a dispositive decision when it first convened, 

could issue a warrant requiring the child to be detained in a place of safety for up to 

21 days,281 and that warrant could be renewed for a further 21 days.282  After the 

Children Act 1975, the reporter could thereafter apply to the sheriff for a warrant 

277 1965 Rules, r. 145. 
278 SI 1994 No 1931 (S.85) (discussed in Part Four of the present Report). 
279 1968 Act, s. 94(1). 
280 1968 Act, s. 94(1). 
281 1968 Act, s. 37(4). 
282 1968 Act, s. 37(5). 
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requiring the child’s detention in a place of safety for a further 21 days, which could 

then be renewed once.283 

These provisions were central to that most contentious of all children’s hearings 

cases, Sloan v B,284 which arose out of the removal on 27th February 1991 of nine 

children from their homes in Orkney to places of safety on the mainland under 

warrants granted under s. 37(2) – though it was not the granting of the warrants that 

was challenged in the appeal.  Nevertheless the publicity generated by the case led 

the Secretary of State for Scotland to appoint Lord Clyde285 to conduct an inquiry 

into the whole circumstances.  In his subsequent Report, Lord Clyde said this: 

The removal of a child from the immediate control or care of the parents 

constitutes a significant invasion of the rights of the parent and of the child.  

While a power to remove a child requires to be available the limits of its 

exercise and the definition of its purpose must be certain, must be clearly 

known and must be appropriate to the seriousness of the course of action.  

Section 37(2) of the [1968] Act fails to meet these requirements.286 

… 

The failure to specify the scope and limits of the power to remove a child with 

sufficient clarity to enable the citizen to appreciate the occasions on which the 

power may be exercised may well run foul of Article 8 [of the European 

Convention on Human Rights] if not also Article 16 [of the United Nations 

Convention on the Rights of the Child].287 

He concluded: 

The only occasion on which the removal of a child to a place of safety should 

be permitted by the law is where there is a real, urgent and immediate risk 

283 1968 Act, s. 37(5A) and (5B), as inserted by Children Act 1975, s. 83(d). 
284 1991 SC 412.  For comment, see J. Thomson, “Sloan v B – the Legal Issues” 1991 Scots Law 
Times (News) 421; E. Sutherland, “The Orkney Case” 1992 Juridical Review 93. 
285 Then a judge in the Court of Session, later a Lord of Appeal in Ordinary; son of the Lord Clyde who 
wrote the 1946 Clyde Report considered in Part Two of the present Report. 
286 Clyde Report (1992), para. 16.1. 
287 Clyde Report (1992), para. 16.3. 
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that the child is otherwise going to suffer significant harm, whether physical, 

moral or psychological.288 

He went on to recommend the creation of a new order to replace the existing place 

of safety order289 and this recommendation was shortly thereafter enacted with the 

creation of the child protection order under s. 57 of the Children (Scotland) Act 1995. 

As Lord Clyde pointed out,290 a child subject to a place of safety order under the 

1968 Act was not a child in the care of the local authority, and so the extent of the 

responsibilities that any local authority had to such a child was unclear.  Only if the 

child were accommodated under the order in an environment directly under the 

control of the local authority would their responsibilities, flowing from that control, 

come into play.  After the coming into force of the 1995 Act, children subject to the 

new child protection orders would become “looked after children”291 and subject, 

thereby, to all the protections that status involves. 

 

 

SECTION C: ACCOMMODATING CHILDREN AWAY FROM HOME FOR 

EDUCATIONAL OR MENTAL HEALTH REASONS 

 

Independent Boarding Schools 

Registration of Independent Schools 

The provisions on registration of independent schools first contained in the 

Education (Scotland) Acts 1945 and 1946 and then the Education (Scotland) Act 

1962 (discussed in Part Two of the present Report) applied from 1957 until they 

were replaced on 1st September 1980 by similar provisions in Part V of and Schedule 

2 to the Education (Scotland) Act 1980,292 an Act which, as amended,293 remains in 

288 Clyde Report (1992), para. 16.5. 
289 Clyde Report (1992), paras. 16.9 et seq. 
290 Clyde Report (1992), paras. 17.1 and 17.2. 
291 Children (Scotland) Act 1995, s. 17(6)(c). 
292 1980 Act, c. 44. 
293 See Part Four of the present Report. 
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force today.  The 1980 Act required, as the earlier legislation had done, that 

independent schools be registered with the Registrar of Independent Schools in 

Scotland and, in its original form, provided that registration would be refused if the 

proprietor was disqualified (through the Complaint mechanism shortly to be 

discussed) from being the proprietor of an independent school, or if the premises 

were disqualified from being used as a school.294  The Registration of Independent 

Schools (Scotland) Regulations, 1957,295 which set down the information to be 

supplied for registration, continued throughout the period covered by this Part296 to 

govern the registration process, until their revocation on 31st December 2005 by the 

Registration of Independent Schools (Scotland) Regulations 2005.297 

As under the earlier legislation, the Secretary of State could serve on the proprietor 

of a registered independent school a notice of Complaint, together with specified 

actions to remedy the situation, if satisfied that: 

(a) efficient and suitable instruction was not being provided at the school, 

having regard to the ages and sex of the pupils attending thereat; 

(b) the school premises or any part thereof were unsuitable for a school; 

(c) the accommodation was inadequate or unsuitable, having regard to the 

number, ages and sex of the pupils; 

(d) the proprietor or any teacher was not a proper person to be the proprietor 

of an independent school or a teacher at any school.298 

As before, “proper person” was not defined in anyway.  Any complaint made by the 

Secretary of State was subject to appeal to the Independent Schools Tribunal,299 

procedure at which was governed by the Independent Schools Tribunal (Scotland) 

Rules 1961300 until 22nd August 1977, and thereafter by the Independent Schools 

Tribunal (Scotland) Rules 1977.301  That Tribunal, or the Secretary of State if no 

294 1980 Act, s. 98(1).  It was (and is) an offence for any person to conduct an independent school that 
is not registered: s. 98(2). 
295 SI 1957 No. 1058 (S. 55) – discussed in Part Two of the present Report. 
296 Subject to minor amendment in the Registration of Independent Schools (Scotland) Amendment 
Regulations 1975, SI 1975 No. 1412. 
297 SSI 2005 No. 571; replaced by the Registration of Independent Schools (Scotland) Regulations 
2006 (SSI 2006 No. 324), discussed in Part Four of this Report. 
298 1980 Act, s. 99. 
299 1980 Act, s. 100(1). 
300 SI 1961 No. 2402 (S. 136). 
301 SI 1977 No. 1261 (S. 95). 
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appeal was made, could strike the school off the register, disqualify the premises (or 

part thereof) from being used as a school, or disqualify a person from being a 

proprietor of an independent school or from being a teacher at any (public as well as 

independent) school.302  It would thereafter be an offence for the premises to be so 

used, or for the person so to act.303   The Secretary of State could be asked to 

remove any such disqualification on the ground of a change of circumstances, and 

refusal to do so could be appealed to the Independent Schools Tribunal.304 

After 17th October 1988, independent schools could also be registered voluntarily 

under the Social Work (Scotland) Act 1968 as providing accommodation for the 

purposes of that Act.305  The main effect of being registered under this provision was 

to bring schools that did voluntarily register within the regulatory structures contained 

in the Social Work (Residential Establishments – Child Care) (Scotland) Regulations 

1987,306 considered above.307  (Schools voluntarily registered under the 1968 Act 

remained, in addition, subject to the compulsory registration requirements of Part V 

of the 1980 Act).308 

 

Inspection of Independent Boarding Schools 

Section 67 of the Education (Scotland) Act 1962, following s. 61 of the Education 

(Scotland) Act, 1946, had imposed a duty on the Secretary of State “to cause 

inspection to be made of every educational establishment being a school or junior 

college at such intervals as appear to him to be appropriate  … such inspections 

shall be made by Her Majesty’s Inspectors or other persons appointed by the 

Secretary of State for the purpose”.  “School” was defined to include an independent 

school, which itself was defined to mean “a school at which full-time education is 

302 1980 Act, s. 100(2) and (3). 
303 1980 Act, s. 101. 
304 1980 Act, s. 102. 
305 Social Work (Scotland) Act 1968, s. 61A, as inserted by the Residential Establishment (Scotland) 
Act 1987 (c. 40), s. 2. 
306 SI 1987 No. 2233, reg. 3(c).  
307 This replaced the regulatory provisions applicable to independent boarding schools in the 
Administration of Children’s Homes (Scotland) Regulations, 1959, for which see Part Two of the 
present Report. 
308 A new s. 61A was substituted by the Children (Scotland) Act 1995, s. 34(3), and both it and s. 61 
were amended by the Registered Establishments (Scotland) Act 1998, before their repeal by the 
Regulation of Care (Scotland) Act 2001: see Part Four of the present Report. 
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provided for five or more pupils of school age … not being a public school or a grant-

aided school”.309  Inspection was on the same terms as for public schools.  The 1962 

Act was replaced by the Education (Scotland) Act 1980 and s. 66 of the 1980 Act 

was worded similarly to s. 67 of the 1962 Act, except that the Secretary of State was 

now to have the “power” to cause inspection rather than (as before) the duty to do 

so.  The definitions of “school” and “independent school” remained as they were 

before.310 

 

Boarding Schools as Private Foster Care Providers 

As we saw in Part Two of the present Report, some of the provisions in Part One of 

the Children Act, 1958 (private fostering) applied to children in independent boarding 

schools,311 and they continued so to apply until the 1958 Act was replaced by the 

current Foster Children (Scotland) Act 1984, discussed above.  Section 16 of the 

1984 Act brings within the terms of that Act children residing in a school during 

school holidays, subject to modifications, so long as the school is not one maintained 

by an education authority.  The modifications are as follows.  First, the full notification 

provisions in s. 5 do not apply, though the local authority have to be informed that 

“children” will be residing at the school during the school holidays and an estimate of 

numbers has to be given, unless an exemption from the duty to give this notice (for a 

stated period or indefinitely) is granted by the local authority.  The local authority may 

then request, if they wish, details about the name, age and sex of the child and the 

name and address of the child’s parents and guardians.  Secondly, though the 

visiting and inspection provisions in s. 8 apply, the local authority cannot impose 

requirements as to the keeping of foster children, nor prohibit the keeping of foster 

children.312  These rules continue to apply today. 

 

Children and Young Persons Accommodated Under the Mental Health 
Legislation 

309 Education (Scotland) Act 1962, s. 145. 
310 1980 Act, s. 135. 
311 A matter discussed in Part Two of the present Report. 
312 Foster Children (Scotland) Act 1984, s. 16(2). 
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The Mental Health (Scotland) Act, 1960, described in Part Two of the present 

Report, was brought fully into force on 1st June 1962: this governed registration of 

non-NHS hospitals and nursing homes,313 residential homes for “persons suffering 

from mental disorder”,314 and “state hospitals”.315  The 1960 Act was replaced by the 

Mental Health (Scotland) Act 1984, which came into force on 30th September 

1984.316 

The 1984 Act continued in operation the Mental Welfare Commission,317 whose duty 

under the Act was “to exercise protective functions in respect of persons who may, 

by reason of mental disorder,318 be incapable of adequately protecting their persons 

or their interests”.319  The Commission was obliged to “make inquiry into any case 

where it appears to them that there may be ill-treatment, deficiency in care or 

treatment”,320 as well as to visit regularly both patients in hospital and patients 

subject to guardianship.321  Local authorities had to make arrangements for the 

provision, equipment and maintenance of residential accommodation,322 and where 

the patient was a child or young person in respect of whom the local authority had 

assumed parental rights under ss. 16 and 17 of the Social Work (Scotland) Act 1968 

the local authority had to arrange for the patient to be visited on their behalf and 

“take such other steps in relation to the patient while in the hospital or nursing home 

as would be expected of a parent”.323  Local authorities were required to provide 

“suitable training and occupation” for persons suffering from mental handicap who 

were over the school leaving age (except where the person was in hospital).324 

Private hospitals (that is to say any premises for the provision of medical treatment 

for persons subject to the 1984 Act other than those vested in the Secretary of State, 

or State hospitals or premises managed by a Government Department or provided 

313 1960 Act, ss. 15 and 16. 
314 1960 Act, s. 19. 
315 1960 Act, ss. 89 et seq. 
316 1984 Act (c. 36), s. 130. 
317 1984 Act, s. 2(1). 
318 Defined in s. 1. 
319 1984 Act, s. 3(1). 
320 1984 Act, s. 3(2)(a). 
321 1984 Act, s. 3(2)(b). 
322 1984 Act, s. 7. 
323 1984 Act, s. 10. 
324 1984 Act, s. 11. 
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by a local authority) had to be registered with the Secretary of State325 as being fit for 

its purposes and staffed by suitably trained and qualified persons.326  They were to 

be inspected regularly.327 

Persons could be detained under the 1984 Act by order of the sheriff, on the 

application of a mental health officer or the patient’s “nearest relative”.328  Any 

person over the age of 16 could be made subject to a guardianship order, approved 

by a sheriff under s. 37 of the 1984 Act, on an application made by the patient’s 

nearest relative or a mental health officer (in practice, most applications were made 

by the latter).  Guardianship gave the guardian the right to require the patient to 

reside at a specified place.329  The Mental Health (Specified Treatments, 

Guardianship Duties etc) (Scotland) Regulations 1984330 (made under s. 43 of the 

1984 Act and coming into force on  30th September 1984) replaced the Mental 

Health (Guardianship) (Scotland) Regulations 1962 and provided that the local 

authority was to exercise “general supervision” over every patient subject to 

guardianship under the 1984 Act.331  That included an obligation to visit the patient at 

least once every three months.332  The local authority also had to inform the Mental 

Welfare Commission of any change of address.333  The local authority could require 

that the guardian (if not the local authority334) furnish them with all reports and other 

information concerning the patient as they may require, and guardians had to notify 

the local authority of various matters including changes of address, the name and 

address of the patient’s GP, and any absences without leave.335  The duties of 

guardians are specified with far less detail than was to be found in the 1962 

Regulations.  The guardian was prohibited, as was the case under the Mental Health 

(Scotland) Act, 1960, from administering corporal punishment: to do so was a 

criminal offence.336 

325 1984 Act, s. 12. 
326 1984 Act, s. 13. 
327 1984 Act, s. 14. 
328 1984 Act, ss. 17-19. 
329 1984 Act, s. 41(2)(a). 
330 SI 1984 No. 1494 (S. 122). 
331 1984 Regulations, reg. 4. 
332 1984 Regulations, reg. 5. 
333 1984 Regulations, reg. 6. 
334 And most guardians were, in fact, local authorities. 
335 1984 Regulations, reg. 7. 
336 1984 Act, s. 41(4). 

                                                



58 
 

 

Special Offences in Relation to Mental Health Patients 

The offences in the Mental Health (Scotland) Act 1960 (discussed in Part Two of the 

present Report) were repeated in the 1984 Act.  So s. 105 of the Mental Health 

(Scotland) Act 1984 replicated the offence (ill-treatment of patients) in s. 95 of the 

1960 Act337 and its effectiveness as a protection continued to be qualified by s. 122 

which removed any civil or criminal liability “in respect of any act purporting to be 

done in pursuance of this Act” unless done in bad faith or without reasonable care.338  

Likewise, s. 106 of the 1984 Act replicated the offence (man having unlawful sexual 

intercourse with mentally defective woman) in s. 96 of the 1960 Act, and s. 107 of 

the 1984 Act replicated the offence (hospital staff member or guardian having 

unlawful sexual intercourse with patient) in s. 97 of the 1960 Act – with an added 

reference in the latter section (but, curiously, not the former section) to homosexual 

acts designed to protect vulnerable male patients.339  Any sexual abuse of mental 

health patients by women continued to be ignored by the legislators. 

 

 

SECTION D: Preparing for the Future 

 

The early 1990s saw a number of policy developments and, in particular, of official 

reports that suggested that the whole system for looking after children unable to be 

cared for by their parents required a substantial overhaul.  The period under 

consideration in this Part of this Report was brought to a close by local government 

reorganisation. 

 

337 And was subsequently amended slightly by the Mental Health (Patients in the Community) Act 
1995. 
338 See the discussion of this qualification in Part Two of the present Report. 
339 1984 Act, s. 107(3): the wording is clumsy.  “Unlawful sexual intercourse with a woman” was to be 
read as including “sodomy or an act of gross indecency by one male person with another male 
person”. (And after 1995 a reference to “shameless indecency” was added). 
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The Skinner Report on Residential Care in Scotland340  

The then Chief Inspector of Social Work Services, Mr Angus Skinner, carried out a 

review, at the behest of the Secretary of State for Scotland, of residential care in 

1991.  This  

“focused on the need for good-quality residential care in smaller units with 

specialised functions.  It also addressed key areas such as the training and 

qualifications of staff, the rights of children, the need to safeguard children 

who were in residential care, the compatibility of a residential care regime and 

individual children’s care plans, and the improvement of practice.  The report 

recognised the central role of the local authority in providing residential care 

for children, but such recognition was not reflected in the allocation of 

guaranteed or ring-fenced resources… However, the place of residential care 

as an essential element in a comprehensive child-care provision became re-

established”.341 

Skinner reported that the number of children and young people in homes or schools 

run by or registered with local authorities had fallen from 6336 in 1976 to 2161 in 

1990, or from 4.2 per thousand to 2.0 per thousand,342 though there were regional 

variations.343   There were noticeable shifts, both from voluntary to compulsory 

care344 and towards shorter stays in residential accommodation.345 

Among the many recommendations the Skinner Report made were: (1) that local 

authorities’ policy statements explicitly identify residential care as part of a fully 

integrated child care strategy; (2) that residential care should not be seen as a last 

resort but as an option to be considered positively; (3) that the opportunity for 

confidential complaints to be made should be given, and dealt with appropriately; (4) 

that children over 12 should have the right to attend case reviews; (5) that children’s 

educational needs should be met; (6) that parents should be informed of their rights, 

be able to have confidential discussions with their child and be kept informed about 

340 Another Kind of Home (Scottish Office, HMSO, 1992). 
341 I. Gilmour and D. Giltinan, “The Changing Focus of Social Work” in Juvenile Justice in Scotland: 25 
Years of the Welfare Approach (1998) at p. 152. 
342 Skinner Report, para. 2.2. 
343 Skinner Report, para. 2.6. 
344 Skinner Report, para. 2.9. 
345 Skinner Report, para. 2.10. 
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developments in their child’s life; (7) that salaries and conditions of service for staff at 

residential establishments should be improved in order to attract and retain high 

quality staff and that higher percentages of staff with Social Work Diplomas should 

be sought; and (8) that inspection procedures should always include interviewing 

children and young people, and their parents. 

 

The Fife Inquiry (the Kearney Report)346  

Cleland summarises the Fife Inquiry as follows: 

“Fife Regional Council had a policy that, where possible, children should be 

placed on home supervision.  That seemed fine, but the suggestion was that 

the effect of the policy was that no residential placements were available for 

children who might benefit from such a placement.  The allegation was that 

the social work department was effectively undermining the authority of the 

hearing, by refusing to make recommendations for such placements.  The 

Inquiry concluded, inter alia, that the implementation of the region’s policy to 

place children at home was characterised by over-simplification of the issues 

affecting children and their families and that ‘this approach was dangerous 

and inimicable to good social work practice’”.347 

A number of important recommendations were made in Part J, chapter IX of the 

Kearney Report, relating to the sharing of information, the use of place of safety 

orders, and the introduction of minimum qualifications for reporters.  Some of these 

recommendations were given effect to in subsequent legislation, but the bulk of the 

Report related to practice in one region only. 

 

The Orkney Inquiry (the Clyde Report)348 

346 The Report of the Inquiry into Child Care Policies in Fife, HMSO HC Papers 1992-92, No. 191 
347 A. Cleland, Stair Memorial Encyclopaedia, Child and Family Law Reissue (2004) at para 293, 
referencing Kearney Report at pp. 612-613. 
348 Report of the Inquiry into the Removal of Children from Orkney in February 1991 (HC Papers 
1992-93, No. 195. 

                                                



61 
 

The high profile removal of children from their homes in Orkney, and the procedures 

both before and after that removal, were subject to a detailed inquiry chaired by Lord 

Clyde, who made a number of recommendations for improvements.  Any future 

reform of the law should, he concluded, take full account of the UK’s obligations 

under both the European Convention on Human Rights and the UN Convention on 

the Rights of the Child;349 allegations made by a child of sexual abuse should be 

treated seriously though not necessarily accepted as true;350 agencies should share 

with each other the whole information relevant to their areas of responsibility;351 local 

authorities should draw up guidelines for the management of cases of child abuse 

consistent with national guidelines;352 the legal process for removal on an 

emergency basis of children to places of safety should be completely restructured,353 

and placed under the control of sheriffs rather than children’s hearings;354 

reasonable access by parents and family should be allowed to children in places of 

safety, restrictions being imposed only when there are compelling reasons to do 

so;355 interviewing of children should be planned and executed with the greatest of 

care;356 a three year qualification course for social workers should be introduced as 

quickly as possible;357 no social work department should be without a sufficient 

proportion of its staff adequately skilled and knowledgeable in the identification, 

investigation and management of problems of child protection.358  Perhaps most 

importantly, Lord Clyde recommended that local authorities should have the same 

responsibilities towards children removed to places of safety as they have to other 

children in their care.359  Many of the recommendations in the Clyde Report, 

including the last-mentioned, were given effect to by the Children (Scotland) Act 

1995; the extended qualification course for social workers was not, at a continuing 

cost to the most vulnerable members of our society. 

 

349 Clyde Report, paras 15.2 – 15.3.  Both Conventions are considered in Appendix Three to the 
present Report. 
350 Clyde Report, para. 15.23. 
351 Clyde Report, paras. 15.30 – 15.31. 
352 Clyde Report, paras. 15.57 – 15.66. 
353 Clyde Report, paras. 16.1 – 16.42. 
354 Clyde Report, paras. 18.8 – 18.38. 
355 Clyde Report, paras. 17.23 – 17.24. 
356 Clyde Report, paras. 17.47 – 17.78. 
357 Clyde Report, para. 19.8. 
358 Clyde Report, para. 19.14. 
359 Clyde Report, paras. 17.1 – 17.2. 
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The White Paper: “Scotland’s Children: Proposals for Child Care Policy and 
Law”360 

The increasing diversity of family forms, in Scotland no less than elsewhere, was 

recognised by the UK Government, though “family” remained central to the 

appropriate development of children. 

The more traditional images of the family are being challenged by the very 

fact that many of our children now experience very diverse forms of family life 

as their parents cohabit, separate, marry and remarry.  Increasingly, children 

are being asked to adjust to living in a family with one parent absent, usually 

the father, or to living with a step parent, again usually a stepfather.  Despite 

these changes families remain and will remain the foundation of care for 

children and the development of young people.  In this changing world 

families will need support in ensuring a consistently high quality of care.361 

The White Paper went on to recommend that the local authority duty under s. 12 of 

the 1968 Act to “promote social welfare” be replaced with a duty to support the care 

of the child in the community, to assist in keeping families together, and to provide 

advice, services and assistance for rehabilitation after a period in care.362  The form 

and content of child care reviews were to be prescribed.363  While family placement 

was to remain the “preferred option for most young people”, the changing role of 

foster carer was recognised: 

The role of foster carers has evolved and the demands and expectations have 

increased.  The task is no longer simply to provide a caring and nurturing 

environment for a child.  While this remains the primary contribution, foster 

parents are now often expected to observe and record a child’s behaviour and 

note aspects of the child’s development.  They are regularly involved in child 

care reviews and children’s hearings.  For many carers their role is a much 

more explicit and contractual one of partnership, not only with the local 

360 Scottish Office, HMSO 1993, Cm 2286. 
361 Scotland’s Children, para. 1.10. 
362 Scotland’s Children, para. 3.3. 
363 Scotland’s Children, para. 3.19. 

                                                



63 
 

authority but also with parents.  Increasingly, they have an important role in 

informing the planning for children.364 

This recognises foster care as part of a process towards the resolution of the child’s 

difficulties, and not as a solution in itself.  And it sees foster parents as performing a 

quasi-professional role. 

Acknowledging the findings of the Skinner Report, the White Paper accepted that 

“the quality of care experienced by young people in many residential homes and 

schools needed to be improved”.365  But they still had an important role to play. 

Residential homes and schools can offer special advantages in providing care 

and education by bringing together special skills to help young people, 

children and parents and by offering flexibility and creativity, for instance, in 

meeting the social and educational needs of older children through 

independent living schemes.  Furthermore, it should be possible to develop 

shared care with families, and provide them with a wide range of support. 

Residential care, with or without education, will continue to meet important 

needs.  Homes and schools need to be equipped to provide a good standard 

of care and education, looking after young people in a sensitive and positive 

manner, not least because some young people in care will continue to choose 

residential care, in preference to family placement, and their choice should be 

respected. 

…The Government accept the recommendation in the [Skinner Report] that 

any agency providing residential care should prepare a statement or charter 

setting out the key points about the running of the home and that each child 

should receive a copy on, or preferably before, admission to the home… 

It is essentially a management responsibility to improve the quality of the 

current provision of much residential child care… The Government have 

launched a far-reaching programme for quality improvement in collaboration 

with local authorities and voluntary organisations.366 

364 Scotland’s Children, para. 3.21. 
365 Scotland’s Children, para. 3.24. 
366 Scotland’s Children, paras. 3.25 – 3.29. 
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Children living away from home, other than within the care system, should also be 

subject to protective mechanisms.  Children in hospitals who had not been visited by 

a parent or guardian should be notified to the local social work authority for their 

welfare needs to be assessed.367 

The Government also accept the recommendation that a duty should be 

placed, within the Education (Scotland) Act 1980, on proprietors of 

independent schools to safeguard and promote the welfare of children 

accommodated there.  The Secretary of State will be responsible for ensuring 

that the duty is properly carried out.  Powers will be extended to enable Her 

Majesty’s Inspectors of Schools to review the welfare of children resident in 

independent schools in Scotland.368 

 

Local Government etc (Scotland) Act 1994369 

Section 3 of the 1968 Act, which had required every local authority to appoint an 

officer “to be known as the director of social work”, was replaced in 1994 by a 

requirement that each local authority appoint an officer “to be known as the chief 

social work officer”.370  This was consequential upon local government re-

organisation under the Local Government etc (Scotland) Act 1994, which amongst 

many other things removed the requirement for local authorities to have a social 

work committee.371  Though the 1994 Act did not list “social work” as one of the 

functions of the new unitary authorities,372 most of the responsibilities that local 

authorities had under the 1968 Act (and other Acts) remained.  The 1994 Act also 

removed from local authority control the children’s reporter and, building upon some 

of the recommendations in the Finlayson Report,373 established a Scotland-wide 

367 Scotland’s Children, para. 3.30.  This recommendation was given effect to by s. 36 of the Children 
(Scotland) Act 1995. 
368 Scotland’s Children, para. 3.31.  This recommendation was given effect to by s. 35 of the Children 
(Scotland) Act 1995. 
369 1994 Act, c. 39. 
370 Local Government etc (Scotland) Act 1994, s. 45, inserting a new s. 3 into the 1968 Act. 
371 Local Government etc (Scotland) Act 1994, sched. 14, repealing s. 2 of the 1968 Act. 
372 Local Government (Scotland) Act 1973, s. 161, which had so listed “social work functions”, was 
repealed by sched. 14 of the 1994 Act. 
373 Reporters to Children’s Panels: Their Role, Function and Accountability (Scottish Office, 1992) 
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body to take over the functions of reporters: the Scottish Children’s Reporter 

Administration.374 

 

374 Local Government etc (Scotland) Act 1994, Pt III. 
                                                


