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APPENDIX THREE: International Law Relating to Children 

 

The Position of International Law in Scotland 

International law, when derived from international treaty, is not directly enforceable in 

Scots domestic law, unless made part of our domestic legal system by statute;1 

customary international law,2 on the other hand, is automatically part of our legal 

system.3  In either case, the effect of international law is to impose upon the state – 

and the agencies through which the state acts – those obligations embodied in either 

customary international law or the treaties signed by the executive on behalf of the 

state.  Customary international law has added little to the principles of child 

protection, but for almost 100 years formal international agreements have contained 

provisions relating to the protection of children.  How domestic courts in Scotland are 

to deal with such provisions is explained in the Stair Memorial Encyclopaedia:4 

Although international law is primarily concerned with establishing the rights 

and obligations that exist between states, questions of international law can 

nevertheless arise in domestic courts… 

[T]reaties may often be used as a means of interpreting an Act of Parliament 

or a statutory instrument. As with customary international law, there is a 

presumption that Parliament does not intend to legislate in a way that is 

incompatible with treaties to which the United Kingdom is a party. In Saloman 

v Commissioners of Customs and Excise, the Court of Appeal considered 

whether the Customs and Excise Act 1952 could be interpreted in light of the 

1950 Convention on the Valuation of Goods for Customs Purposes which it 

1 As for example the Child Abduction and Custody Act 1985, which “incorporated” the Hague Child 
Abduction Convention, and the Human Rights Act 1998, which “incorporated” the European 
Convention on Human Rights. 
2 Defined by Wex Legal Dictionary (Legal Information Institute) as “a general and consistent practice 
of states that they follow from a sense of legal obligation”. 
3 “A rule of customary international law is a rule of Scots law”: per High Court of Justiciary (Lords 
Prosser, Kirkwood and Penrose) in Lord Advocate’s Reference No 1 of 2000, 2001 JC 143, at para 
[23]. 
4 The Laws of Scotland: Public International Law (Reissue) at paras [55] and [60].  See also D. 
Johnston, “The Scottish Tradition in International Law” (1978) 16 Canadian Year Book of International 
Law 3, who argues that this “tradition” ended with the death of James Lorimer in 1890.  Lorimer was 
remarkable in the 19th Century in calling for the creation of a “congress of nations”: Studies National 
and International (1890). 
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was intended to implement. The court concluded that consultation of 

international treaties was appropriate in the case of ambiguity, although 'if the 

terms of the legislation are clear and unambiguous, they must be given effect 

to, whether or not they carry out Her Majesty's treaty obligations'.5 The court 

continued, 'but if the terms of the legislation are not clear but are reasonably 

capable of more than one meaning, the treaty itself becomes relevant, for 

there is a prima facie presumption that Parliament does not intend to act in 

breach of international law, including therein specific treaty obligations; and if 

one of the meanings which can reasonably be ascribed to the legislation is 

consonant with the treaty obligations and another or others are not, the 

meaning which is consonant is to be preferred'.6 

This position was more recently affirmed by the Supreme Court in R (On the 

Application of SG & Ors v Secretary of State for Work and Pensions).7   

Additionally, the UK and Scottish Parliaments take full account of international law in 

drafting legislation, as does the executive in giving effect to existing laws.  Sched 5 

para 7(1) to the Scotland Act 1998, states that “international relations” are a reserved 

matter, but para 7(2) states that this does not reserve “observing and implementing 

international obligations”.8  The Stair Memorial Encyclopaedia again:9 

Under the Scotland Act 1998, the Scottish Parliament can legislate in those 

areas falling within its competence10. 'Foreign affairs' is a reserved matter but 

this refers to the conduct of relations with other states and international 

organisations, not the implementation of international obligations per se11. 

Therefore, the Scottish Parliament may pass measures to implement 

5 Saloman v Customs and Excise Commrs [1967] 2 QB 116, [1966] 3 All ER 871, CA, per Diplock LJ. 
6 [1967] 2 QB 116, [1966] 3 All ER 871, CA. See also Attorney-General v Guardian Newspapers 
[1990] 1 AC 109 at 283; R v Lyons [2002] UKHL 44 at [27], [2003] 1 AC 976, [2002] 4 All ER 1058. 
7 [2015] UKSC 16, per Lord Kerr (dissenting) at paras 235 – 246. 
8 In Whaley v Lord Advocate 2007 SC(HL) 107 Lord Hope of Craighead, at para [8] rejected the 
proposition that this required the Scottish Parliament to incorporate into Scots law (make directly 
enforceable in Scottish courts) international obligations.  But it clearly gives the Scottish Parliament 
the authority to do so.  An example is the International Criminal Court (Scotland) Act 2001 (ASP 13) 
which brings into force the Statute of the International Criminal Court, adopted at Rome, 17th July 
1998. 
9 Stair Memorial Encyclopaedia of the Laws of Scotland: Public International Law (Reissue) at para 
[58]. 
10 Scotland Act 1998 (c 46), s. 29.  
11 SA 1998, Sch 5, Pt 1 para 7. 
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international obligations which touch on devolved matters.12 This ability is 

shared with the Westminster Parliament.13 

There is no general provision in the Scotland Act 1998 preventing the Scottish 

Parliament from legislating in a manner that is incompatible with international 

law. However, United Kingdom ministers have the power to intervene if a bill 

contains provisions that they reasonably believe would be incompatible with 

any international obligations of the United Kingdom.14 The Secretary of State 

may make an order prohibiting the Presiding Officer from submitting such a 

Bill for royal assent. The Secretary of State has similar powers in relation to 

acts of the Scottish Executive and secondary legislation which are 

incompatible with international law.15 

 

The European Convention on Human Rights 

The position of the European Convention on Human Rights is today different, but 

that was not always the case.  Doubts had earlier been expressed about how far the 

ECHR could be relied on in Scottish courts, and in Kaur v Lord Advocate16 Lord 

Ross denied not only the direct enforceability of the ECHR but also (contrary to the 

approach in England) its use as an aid to interpreting UK statutes.  However, in 1996 

Lord President Hope in T, Petitioner17 disapproved Lord Ross’s approach: 

It is now clearly established as part of the law of England and Wales, as a 

result of decisions in the House of Lords, that in construing any provision in 

domestic legislation which is ambiguous in the sense that it is capable of a 

meaning which either conforms to or conflicts with the Convention, the courts 

will presume that Parliament intended to legislate in conformity with the 

Convention, not in conflict with it: see R v Home Secretary, ex p Brind per 

Lord Bridge of Harwich at [1991]1 AC, pp 747H-748A. Similar views with 

12 See eg the Nature Conservation (Scotland) Act 2004 (asp 6), s 1, referring to the Convention on 
Biological Diversity.  See also NC(S)A 2004, s 38, referring to the Ramsar Convention on Wetlands of 
International Importance. 
13 SA 1998, s 28(7). 
14 SA 1998, s 35 (as amended).  For a definition of ‘international obligations’, see s 126(10). 
15 SA 1998, s 58. 
16 1980 SC 319 (OH) at 328-329. 
17 1996 SLT 724 at 733-4. 
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regard to the relevance of the Convention were expressed by Lord Reid in R v 

Miah [1974] 1 WLR at p 694B-E, and by Lord Keith of Kinkel in Derbyshire 

County Council v Times Newspapers Ltd [1993] AC at pp 550D-551G. In 

Anderson v HM Advocate the opportunity was taken at 1996 SCCR, p 121; 

1996 SLT, p 158, to refer to the Convention and to Lord Bridge's 

observations. But an opinion was reserved as to whether these observations 

were part of the law of Scotland also, as the court was not concerned with a 

matter of statutory interpretation in that case. It is however now an integral 

part of the general principles of European Community law that fundamental 

human rights must be protected, and that one of the sources to which regard 

may be made for an expression of these rights is international treaties for the 

protection of human rights on which member states have collaborated or of 

which they are signatories: see Stair Memorial Encyclopaedia, Vol 10, 

“European Community Law”, para 95. I consider that the drawing of a 

distinction between the law of Scotland and that of the rest of the United 

Kingdom on this matter can no longer be justified. In my opinion the courts in 

Scotland should apply the same presumption as that described by Lord 

Bridge, namely that, when legislation is found to be ambiguous in the sense 

that it is capable of a meaning which either conforms to or conflicts with the 

Convention, Parliament is to be presumed to have legislated in conformity 

with the Convention, not in conflict with it. 

This located the ECHR within the classic understanding in relation to any 

international Convention ratified by the UK, though in the absence of any other 

judicial discussion it remains unclear the extent to which Lord Ross’s analysis 

represented the general Scottish approach to international treaties before 1996.18 

The Human Rights Act 1998 Act, taken together with the Scotland Act 1998, have 

since the latter came into effect in 1999 given the European Convention on Human 

Rights a special position in law.  These Acts do not make the Convention in any way 

“superior” to domestic Scots law, but they do allow the Scottish courts to strike down 

as “not law” any Act of the Scottish Parliament outwith its legislative competence, 

18 Lord Hope’s language in T, Petitioner of a distinction between Scots and English law being “no 
longer” justified implies that, at an earlier point, it was. 
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including on the ground of its incompatibility with the ECHR.19  Acts of the 

Westminster Parliament cannot be so struck down, but all legislation, primary and 

secondary “must be read and given effect to in a way that is compatible with 

Convention rights”.20  And the court must interpret the Convention in light of the 

judgments, decisions, declarations and advisory opinions of the Strasbourg 

institutions.21   

The Human Rights Act 1998 also makes it unlawful for any public authority to act in a 

way which is incompatible with a convention right (unless it is required to do so by 

primary legislation).22  “Public authority” is defined to include “any person certain of 

whose functions are functions of a public nature”.23  The care of children on behalf of 

the state, whether by a local authority, a voluntary organisation or a public health 

facility, is certainly a function of a public nature and so any such body is a public 

authority, for the purposes of the s. 6 of the Human Rights Act 1998. 

 

Children’s Rights in International Law 

Children’s rights in international law have been recognised and protected by 

international treaty for almost a century, starting in the field of labour law.24  (Though 

of only tangential relevance to the present Report, it is interesting to note that the 

United Kingdom does not have an unblemished record in its rules on the 

employment of children law, notwithstanding that domestic attempts to regulate child 

labour began in the early 19th century.  The concluding observations of the UN 

Committee on the Rights of the Child to the UK’s second periodic report on its own 

compliance with the Convention on the Rights of the Child found in 2002 that the UK 

19 Scotland Act 1998, s. 29(1) and (2)(d). 
20 Human Rights Act 1998, s. 3(1). 
21 Human Rights Act 1998, s. 2(1).  For an examination of the response of the Scottish courts to these 
provisions, see T. Mullen et al, “Human Rights in the Scottish Courts” (2005) 32 Journal of Law and 
Society 148. 
22 Human Rights Act 1998, s. 6(1). 
23 Human Rights Act 1998, s. 6(3). 
24 The International Labour Organisation, originally established under the Treaty of Versailles as an 
agency of the League of Nations and becoming later a specialised agency of the United Nations, has 
promulgated a number of conventions dealing with children and young persons in the workplace, 
including the Night Work of Young Persons (Industry) Convention, 1919 (No. 6) (ratified by the UK in 
1921); the Minimum Age (Industry) Convention, 1919 (No. 5) (ratified by the UK in 1921); the 
Minimum Age Convention 1973 (No. 138), which also addresses conditions of employment (ratified by 
the UK in 2000, with 16 being the specified minimum age for full-time employment); and the 
Convention on the Worst Forms of Child Labour 1999 (No. 182) (ratified by the UK in 2000). 
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failed adequately to protect children’s rights in a number of employment-related 

areas.25) 

 

The Declarations of the Rights of the Child 

Beyond the limited field of employment law, the League of Nations adopted in 1924 

the Declaration of the Rights of the Child, drafted in Geneva in 1923 by the 

International Save the Children Union.  It was brief: 

1. The child must be given the means requisite for its normal 

development, both materially and spiritually. 

2. The child that is hungry must be fed, the child that is sick must be 

nursed, the child that is backward must be helped, the delinquent child 

must be reclaimed, and the orphan and the waif must be sheltered and 

succoured. 

3. The child must be the first to receive relief in times of distress. 

4. The child must be put in a position to earn a livelihood, and must be 

protected against every form of exploitation. 

5. The child must be brought up in the consciousness that its talents must 

be devoted to the service of its fellow men. 

The second of these principles obliged states to “reclaim” the delinquent child and to 

shelter and succour any child who, for whatever reason, was not being looked after 

sufficiently by their own family.  There is no indication from the Parliamentary 

debates on the Children and Young Persons Acts of 1932, 1933 and 1937 that this 

Declaration influenced the design of these Acts, but the aims of the legislation were 

to a very large extent consistent therewith.  The United Nations, created as the 

Second World War was coming to a close, adopted the 1924 Declaration in 1946.  It 

also adopted, in 1948, the Universal Declaration of Human Rights, which included an 

article recognising that “Motherhood and childhood are entitled to special care and 

assistance.  All children, whether born in or out of wedlock, shall enjoy the same 

25 CRC/C/15/Add.188, of 4 October 2002, available at: 
http://www.crights.org.uk/pdfs/UNCRC_conc_obs_2002.pdf 
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social protection”.26  Then in 1959 the General Assembly of the United Nations 

adopted a much expanded version of the 1924 Declaration, which became the UN 

Declaration of the Rights of the Child 1959.27  It is in the following terms: 

THIS DECLARATION OF THE RIGHTS OF THE CHILD to the end that he 

may have a happy childhood and enjoy for his own good and for the good of 

society the rights and freedoms herein set forth, and calls upon parents, upon 

men and women as individuals, and upon voluntary organizations, local 

authorities and national Governments to recognize these rights and strive for 

their observance by legislative and other measures progressively taken in 

accordance with the following principles: 

 1 

 

The child shall enjoy all the rights set forth in this Declaration. Every 

child, without any exception whatsoever, shall be entitled to these 

rights, without distinction or discrimination on account of race, colour, 

sex, language, religion, political or other opinion, national or social 

origin, property, birth or other status, whether of himself or of his 

family. 

2 

 

The child shall enjoy special protection, and shall be given 

opportunities and facilities, by law and by other means, to enable him 

to develop physically, mentally, morally, spiritually and socially in a 

healthy and normal manner and in conditions of freedom and dignity. 

In the enactment of laws for this purpose, the best interests of the 

child shall be the paramount consideration. 

3 
 
The child shall be entitled from his birth to a name and a nationality. 

4 

 

The child shall enjoy the benefits of social security. He shall be 

entitled to grow and develop in health; to this end, special care and 

protection shall be provided both to him and to his mother, including 

adequate pre-natal and post-natal care. The child shall have the right 

26 Universal Declaration of Human Rights (General Assembly Resolution 217A (III), 10th December 
1948, art. 25. 
27 UN General Assembly Resolution 1386 (XIV), 10th December 1959. 
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to adequate nutrition, housing, recreation and medical services. 

5 

 

The child who is physically, mentally or socially handicapped shall be 

given the special treatment, education and care required by his 

particular condition. 

6 

 

The child, for the full and harmonious development of his personality, 

needs love and understanding. He shall, wherever possible, grow up 

in the care and under the responsibility of his parents, and, in any 

case, in an atmosphere of affection and of moral and material 

security; a child of tender years shall not, save in exceptional 

circumstances, be separated from his mother. Society and the public 

authorities shall have the duty to extend particular care to children 

without a family and to those without adequate means of support. 

Payment of State and other assistance towards the maintenance of 

children of large families is desirable. 

7 

 

The child is entitled to receive education, which shall be free and 

compulsory, at least in the elementary stages. He shall be given an 

education which will promote his general culture and enable him, on a 

basis of equal opportunity, to develop his abilities, his individual 

judgement, and his sense of moral and social responsibility, and to 

become a useful member of society. The best interests of the child 

shall be the guiding principle of those responsible for his education 

and guidance; that responsibility lies in the first place with his parents. 

The child shall have full opportunity for play and recreation, which 

should be directed to the same purposes as education; society and 

the public authorities shall endeavour to promote the enjoyment of this 

right. 

8 

 

The child shall in all circumstances be among the first to receive 

protection and relief. 

9 
 
The child shall be protected against all forms of neglect, cruelty and 
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exploitation. He shall not be the subject of traffic, in any form. 

The child shall not be admitted to employment before an appropriate 

minimum age; he shall in no case be caused or permitted to engage 

in any occupation or employment which would prejudice his health or 

education, or interfere with his physical, mental or moral development. 

10 

 

The child shall be protected from practices which may foster racial, 

religious and any other form of discrimination. He shall be brought up 

in a spirit of understanding, tolerance, friendship among peoples, 

peace and universal brotherhood, and in full consciousness that his 

energy and talents should be devoted to the service of his fellow men. 

 

Other International Treaties 

Many other international treaties ratified by the United Kingdom, with a primary focus 

other than children, contain nevertheless special provisions relating to children.  

Amongst the most important of such provisions are the following: 

(i) The International Covenant on Economic, Social and Cultural Rights28 

provides that “special measures of protection and assistance” should 

be taken on behalf of the young without discrimination and that they 

should be protected from economic and social exploitation.29  States 

parties should aim for “the healthy development of the child”30 and 

make primary education compulsory and free to all.31 

(ii) The International Convention on Civil and Political Rights32 provides 

that “every child shall have, without discrimination as to race, colour, 

sex, language, religion, national or social origin, property or birth, the 

rights to such measures of protection as are required by his status as a 

minor, on the part of his family, society and the state”.33 

28 Adopted by the United Nations General Assembly on 16 December 1966 and entering into force on 
3rd January 1976. 
29 ICESRC, art 10(3). 
30 ICESRC, art 12(2). 
31 ICESRC, art 13(2a). 
32 Adopted by the United Nations General Assembly on 16 December 1966 and entering into force on 
23rd March 1976. 
33 ICCP, art 24. 
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(iii) The Convention on the Elimination of Discrimination Against Women34 

proscribes betrothal and marriage of children.35  

(iv) The Convention on the Rights of Persons with Disabilities36 requires 

states parties to take all necessary measures to ensure that children 

with disabilities enjoy to the full all human rights and fundamental 

freedoms on an equal basis with other children, including the right to 

express views and to have assistance in doing so.37 

(v) The Convention on Transnational Organised Crime38 was enhanced 

from 25 December 2003 by a Protocol to Prevent, Suppress and 

Punish Trafficking in Persons, especially Women and Children.  

(vi) The General Assembly of the United Nations also adopted “Rules for 

the Protection of Juveniles Deprived of their Liberty” on 14 December 

1990. 

A convention relevant to the present Report which has been signed but not ratified 

by the UK is the Council of Europe’s Convention on the Protection of Children 

Against Sexual Exploitation and Sexual Abuse, which requires the screening of 

people working with children, programmes to support victims and the criminalisation 

of child prostitution, pornography, grooming and “sex tourism”. 

 

The United Nations Convention on the Rights of the Child 

By far the most important and far reaching source of international law relating to 

children is the UN Convention on the Rights of the Child (“the UNCRC”), which 

includes a monitoring process through the establishment of the UN Committee on 

the Rights of the Child.  This Committee examines self-reflective reports from 

signatory states and, through its “concluding observations” thereon, makes 

34 Adopted by the United Nations General Assembly on 18 December 1979 and entering into force on 
3 September 1981. 
35 CEDAW, art. 16. 
36 Adopted by the United Nations General Assembly on 13 December 2006 and entering into force on 
3 May 2008. 
37 CRPD, art 7. 
38 Adopted by the United Nations General Assembly on 15 November 2000 and entering into force on 
29 September 2003. 
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recommendations to states for better compliance.39  The UNCRC was adopted by 

the UN General Assembly and opened for signature on 30th November 1989,40 and it 

entered into force on 2nd September 1990.  The UNCRC has been ratified by all 

member-states of the United Nations, other than the USA, including by the United 

Kingdom on 16th December 1991.  Ratification involves undertakings to “take action 

to ensure the realisation of all the rights in the Convention for all children in their 

jurisdiction”,41 to keep under comprehensive review all domestic legislation and 

related administrative guidance to ensure full compliance with the Convention,42 and 

to ensure “visible cross-sectoral coordination to recognize and realize children’s 

rights across Government, between different levels of government and between 

Government and civil society – including in particular children and young people 

themselves”.43 

Lord Hughes in R (On the Application of SG and Ors) v Secretary of State for Work 

and Pensions said of the UNCRC that it is: 

“an international treaty ratified by the UK.  It is binding on this country in 

international law. It is not, however, part of English law.  Such a treaty may be 

relevant in English law in at least three ways.  First, if the construction (ie 

meaning) of UK legislation is in doubt, the court may conclude that it should 

be construed, if otherwise possible, on the footing that this country meant to 

honour its international obligations.  Second, international treaty obligations 

may guide the development of the common law. For these two propositions 

see for example R v Lyons (Isidore) [2002] UKHL 44; [2003] 1 AC 976, para 

13.  Neither has any application to this case.  This case is concerned with 

legislation, not with the common law, and it is not suggested that there is any 

room for doubt about the meaning of the regulations.  Thirdly, however, the 

UNCRC may be relevant in English law to the extent that it falls to the court to 

apply the European Convention on Human Rights (“ECHR”) via the Human 

Rights Act 1998.  The European Court of Human Rights has sometimes 

39 For a full description of the monitoring mechanisms, see C. Hamilton, “Children’s Rights and the 
Role of the UN Committee on the Rights of the Child: Underlying Structures for States in 
Implementing the Convention on the Rights of the Child” 2010 International Family Law 31. 
40 UN General Assembly, session 44, resolution 25. 
41 UN Committee on the Rights of the Child General Comment No. 5 (CRC/GC/2003/527 November 
2003), section I. 
42 UN Committee on the Rights of the Child General Comment No. 5, section IV. 
43 UN Committee on the Rights of the Child General Comment No. 5, section VI. 
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accepted that the Convention should be interpreted, in appropriate cases, in 

the light of generally accepted international law in the same field, including 

multi-lateral treaties such as the UNCRC.  An example is Demir v Turkey 

(2008) 48 EHRR 1272 which concerned the scope of article 11 (right of 

freedom of association)”.44 

Though Lord Hughes was talking of English law, the same is true in relation to Scots 

law.45   

The directly protective provisions in the UNCRC are found in various of its articles.  It 

recognises that the primary duty to look after children falls to parents: 

State Parties shall use their best efforts to ensure recognition of the principle 

that both parents have common responsibilities for the upbringing and 

development of the child.  Parents or, as the case may be, legal guardians, 

have the primary responsibility for the upbringing and development of the 

child.46 

But in addition, it requires the state to have in place sufficient legal procedures that 

will allow the state to take such protective measures as are necessary: 

States Parties undertake to ensure the child such protection and care as is 

necessary for his or her well-being, taking into account the rights and duties of 

his or her parents, legal guardians, or other individuals legally responsible for 

him or her, and, to this end, shall take all appropriate legislative and 

administrative measures.47 

Further, there is a positive obligation on the state to take protective measures on 

behalf of any individual child at risk of harm: 

States Parties shall take all appropriate legislative, administrative, social and 

educational measures to protect the child from all forms of physical or mental 

violence, injury or abuse, neglect or negligent treatment, maltreatment or 

44 [2015] UKSC 16 at para. 137. 
45 See the comments of Lord President Hope in T, Petitioner, quoted above. 
46 UNCRC, art. 18. 
47 UNCRC, art. 3(2). 
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exploitation, including sexual abuse, while in the care of the parent, legal 

guardian, or other person who has the care of the child.48 

“Person” in that context can include manifestations of the state itself. 

Originally, the UK entered some reservations to the UNCRC: 

“The United Kingdom reserves the right to apply such legislation, in so far as it 

relates to the entry into, stay in and departure from the United Kingdom of 

those who do not have the right under the law of the United Kingdom to enter 

and remain in the United Kingdom, and to the acquisition and possession of 

citizenship, as it may deem necessary from time to time. 

 

Employment legislation in the United Kingdom does not treat persons under 

18, but over the school-leaving age as children, but as ‘young people’.  

Accordingly the United Kingdom reserves the right to continue to apply article 

32 subject to such employment legislation. 

 

Where at any time there is a lack of suitable accommodation or adequate 

facilities for a particular individual in any institution in which young offenders 

are detained, or where the mixing of adults and children is deemed to be 

mutually beneficial, the United Kingdom reserves the right not to apply article 

37(c) in so far as those provisions require children who are detained to be 

accommodated separately from adults. 

 

In Scotland there are tribunals (known as ‘children’s hearings’) which consider 

the welfare of the child and deal with the majority of offences which a child is 

alleged to have committed.  In some cases, mainly of a welfare nature, the 

child is temporarily deprived of its liberty for up to seven days prior to 

attending the hearing.  The child and its family are, however, allowed access 

to a lawyer during this period.  Although the decisions of the hearings are 

subject to appeal to the courts, legal representation is not permitted at the 

proceedings of the children’s hearings themselves.  Children’s hearings have 

proved over the years to be a very effective way of dealing with the problems 

48 UNCRC, art. 19(1). 
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of children in a less formal, non-adversarial manner.  Accordingly, the United 

Kingdom, in respect of article 37(d), reserves its right to continue the present 

operation of children’s hearings.” 

 

Only the third and fourth of these reservations engage the issues considered in the 

present Report.  The fourth reservation seems to have been included to ensure that 

a children’s hearing could continue to require a child to reside in a place of safety 

during an interim period, and in its Second Periodic Report to the UN Committee on 

the Rights of the Child, the UK Government explained that the new appeal 

processes introduced by the Children (Scotland) Act 1995 rendered the Reservation 

unnecessary, and it was withdrawn on 17th April 1997, shortly after the coming into 

force of the relevant parts of the 1995 Act.49  The second reservation (relating to 

employment) was withdrawn on the coming into force in 1998 of the Working Time 

Regulations 199850.  In October 2008 in the UK’s Response to the list of issues 

raised in connection with the consideration of the third and fourth periodic report of 

the United Kingdom of Great Britain and Northern Ireland51 it was indicated that both 

the first reservation (immigration) and the third reservation (young offenders) were 

under review, and later that year both reservations were withdrawn. 

An Optional Protocol was subsequently added to the UNCRC, on the Sale of 

Children, Child Prostitution and Child Pornography.52  This requires states parties to 

take action to prevent and prosecute these crimes, which are defined for the 

purposes in the Optional Protocol, and to adopt “appropriate measures to protect the 

rights and interests of child victims of the practices prohibited under the present 

Protocol at all stages of the criminal justice process, in particular by: … Recognizing 

the vulnerability of child victims and adapting procedures to recognize their special 

needs, including their special needs as witnesses”.53 

 

49 Second Periodical Report (United Kingdom) to the UN Committee on the Rights of the Child (1999), 
at paras 2.12.1 and 2.12.2.  (Accessed from http://www.togetherscotland.org.uk/pdfs/uncrc%20-
%20uk%20second%20state%20report%201999.pdf). 
50 SI 1998 No. 1833, implementing the Council Directive 93/104/EC concerning certain aspects of the 
organization of working time (Official Journal No. L307, 13 December 1993, p.18) 
51 CRC/C/GBR/4, at paras. 22 – 24. 
52 Adopted by the General Assembly on 25 May 2000 and coming into force on 18 January 2002. 
53 Optional Protocol, art. 8(1). 
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The European Convention on Human Rights 

The European Convention on Human Rights was opened for signature on 4th 

November 1950 and, after the requisite number of ratifications (the first being by the 

United Kingdom on 8th March 195154) came into force on 3rd September 1953.  

Individual petition to the newly established Court of Human Rights at Strasbourg 

was, however, rejected by the British Government until 1965.55 

It has justly been said56 that: 

A simple reading of the European Convention on Human Rights reveals that it 

is not a child-friendly treaty.57  Unlike the other main international and regional 

human rights instruments, it does not even contain a general provision 

recognising the need for special protection and assistance to be given to the 

child.58  While States are under an obligation to secure the Convention rights 

of every person within their jurisdiction, it is apparent that these rights do not 

always apply to children in the same way as they can for adults.  The 

European Court of Human Rights recognised in Nielsen v Denmark that the 

rights of the child may be limited by those who have parental rights and 

responsibilities with regard to their custody and care.59  However, it also 

accepted that “the rights of the holder of parental authority cannot be 

unlimited and that it is incumbent on the State to provide safeguards against 

abuse”.60 

The Strasbourg Court has, however, in the past ten years or so begun to be far more 

conscious of the interests of children, and more willing to accept that children’s rights 

54 Not without objection from influential figures such as Sir Stafford Cripps and Lord Chancellor Jowitt: 
see E. Wicks “The United Kingdom Government’s Perceptions of the European Convention on 
Human Rights at the Time of Entry” (2000) Public Law 438. 
55 HC Deb, 7th December 1965, vol. 722, col. 235, oral answer by the Prime Minister, Mr Harold 
Wilson. 
56 M. Woolf, “Coming of Age? – the Principle of ‘Best Interests of the Child’” (2003) 2 European 
Human Rights Law Review 205 at 205. 
57 The only explicit references to the child in the 1950 Convention are found in Art.5(1)(d) and Art.6(1). 
In addition, Art.5 of Protocol No. 7 concerns the equality of spouses during marriage and its 
dissolution and refers to the interests of the child. 
58 Universal Declaration of Human Rights 1948, Art.25(2); International Covenant on Economic, 
Social and Cultural Rights 1966, Art.10(3); International Covenant on Civil and Political Rights 1966, 
Art.24; American Convention on Human Rights 1969, Arts 16 and 19; African Charter on Human and 
Peoples' Rights 1981, Art.18(3). 
59 (1989) 11 E.H.R.R. 175, para.61. 
60 ibid. para.72. 
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require protection in different ways from adults’ rights.  The Court has also begun to 

use the UNCRC to interpret the ECHR.61  In Lord Reed’s words, “the UNCRC can be 

relevant to questions concerning the rights of children under the ECHR.  There are 

also cases in which, although the court has not referred to the UNCRC, it has taken 

the best interests of children [not mentioned in the ECHR] into account when 

considering whether an interference with their father’s or mother’s right to respect for 

their family life with the children was justified.”62 

Child protection in domestic law is affected by the ECHR by a side-wind, rather than 

by imposing a direct obligation in one or more of the substantive articles.  Many of 

these articles have been interpreted by the Strasbourg court to impose positive 

obligations on the state.  In other words, not only must the state refrain from actions 

that directly breach the Convention, but it must also take positive steps to prevent 

others from doing so.  For example, art. 3 provides, without qualification, that “no one 

shall be subjected to torture or inhuman or degrading treatment or punishment”.  Not 

only must the state itself not visit such treatment of anyone (including on children, for 

example by corporal punishment in state schools63) but it must take effective 

measures to ensure that others are not able to visit such treatment on children.  In A 

v United Kingdom64 a step-father who had beaten a child with a garden cane was 

acquitted of a charge of assault on his establishing a defence of “reasonable 

chastisement”, but the European Court of Human Rights held that the existence of 

this defence robbed the law of assault of its ability to be an effective deterrent 

against inhuman or degrading treatment, with the result that there was a violation of 

art. 3. 

A positive obligation on the state was also found to arise from both arts. 2 (right to 

life) and 3 in Osman v United Kingdom65 where a child had been seriously injured 

and his father killed by a school-teacher who had become infatuated with the child: it 

was held that the police, to whom complaints had earlier been made, required to act 

to provide effective protection.  The European Court of Human Rights held that there 
61 Woolf, op cit.  Perhaps the best known recent example is Neulinger & Shuruk v Switzerland (2010) 
54 EHRR 1087. 
62 R (on the Application of SG and Ors) v Secretary of State for Work and Pensions 2015 UKSC 16, at 
para [86]. 
63 Cf. Campbell & Cosans v United Kingdom (1982) 4 EHRR 293, where the claim that such 
punishment breached art. 3 was rejected: see Appendix Two to the present Report. 
64 (1998) 27 EHRR 611. 
65 (1998) 29 EHRR 245. 
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would be a breach of the state’s positive obligation only in well-defined and limited 

circumstances: 

It must be established to [the Court’s] satisfaction that the authorities knew or 

ought to have known at the time of the existence of a real and immediate risk 

to the life of an identified individual or individuals from the criminal acts of a 

third party and that they failed to take measures within the scope of their 

powers which, judged reasonably, might have been expected to avoid that 

risk … It is sufficient for an applicant to show that the authorities did not do all 

that could be reasonably expected of them to avoid a real and immediate risk 

to life of which they have or ought to have knowledge.66 

The state’s obligation is, therefore, not absolute but one of reasonableness: it is 

reasonable steps and not all steps that require to be taken in light of known risks.67  

The European Court itself has accepted that the standard of reasonableness is 

affected by the age and vulnerability of the child.68  In Z v United Kingdom69 four 

children had suffered severe neglect and abuse at the hands of their parents but the 

local authority had failed to place them on the Child Protection Register.  There was 

no dispute that the abuse easily reached the standard of seriousness required for 

art. 3 to be engaged.  The European Court acknowledged the “difficult and sensitive 

decisions facing social services and the important countervailing principle of 

respecting and preserving family life”, but concluded that “the present case … leaves 

no doubt as to the failure of the system to protect these applicant children from 

serious, long-term neglect and abuse”.70 

That the crucial question is what the state knew or ought to have known may be 

illustrated by a comparison between E v United Kingdom71 and DP & JC v United 

Kingdom.72  In the former, serious physical and sexual abuse had been committed 

against children within the family setting by the mother’s cohabitant.  Though the 

cohabitant was eventually convicted of various sexual offences, no referral had been 

66 (1998) 29 EHRR 245 at para [116]. 
67 Re E (A Child) [2008] UKHL 66, per Lord Carswell at para [48]. 
68 Mayeka v Belgium (2008) 46 EHRR 23 at para [53]. 
69 (2002) 34 EHRR 3. 
70 (2002) 34 EHRR 3 at para [74]. 
71 (2003) 36 EHRR 31. 
72 (2003) 36 EHRR 14. 
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made to the children’s reporter on the basis of this abuse.73  The European Court 

held that there was a breach of art. 3 because, in the circumstances of the case, the 

local authority ought to have been aware of the cohabitant’s history of sexual abuse, 

and that he continued to have access to the children notwithstanding the terms of a 

probation order.  In DP & JC v United Kingdom the mother’s cohabitant had similarly 

committed serious sexual assaults against the applicants over a lengthy period of 

time.  Though there had been a high level of social work involvement, the abuse had 

never been addressed and no effective steps taken to protect the children from the 

abuser.  Nevertheless, the European Court accepted that the local authority were 

unaware of the abuse and, because there was no particular aspect of this turbulent 

and volatile family that suggested a more insidious problem, it could not be said that 

the local authority ought to have been aware of the abuse: it followed that there was 

no breach of art. 3. 

Article 8 protects the right to respect for private and family life, and this has been 

held to encompass protection of physical integrity as well as personal privacy.74  This 

is important because the level of harm required to engage art. 8 is significantly lower 

than that required to engage art. 3.  But art. 8 similarly imposes positive obligations 

on the state: 

Although the object of Article 8 is essentially that of protecting the individual 

against arbitrary interference by the public authorities, it does not merely 

compel the State to abstain from such interference: in addition to this primary 

negative undertaking, there may be positive obligations inherent in an 

effective respect for private and family life.75 

In S v Sweden76 art. 8 was held to be breached because Swedish law did not 

adequately protect a 14-year-old girl from the voyeurism of her step-father.  (The 

Court referred to the positive obligations imposed by art. 8 and also by Sweden’s 

ratification of the Council of Europe’s Convention on the Protection of Children 

Against Sexual Exploitation and Sexual Abuse). 

73 Though referrals had been made on other grounds. 
74 X & Y v The Netherlands (1985) 8 EHRR 235 at para. [22]. 
75 Airey v Ireland (1980) 2 EHRR 305 at [32]; Marckx v Belgium (1980) 2 EHRR 330 at [31]. 
76 (2014) 58 EHRR 36. 
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In sum, the European Convention on Human Rights provides both an international 

and, since 1998, domestic mechanism to protect the child from abuse and neglect by 

imposing an enforceable obligation on the state to protect children whenever their 

right to life or to bodily or mental integrity is being threatened either by private 

individuals or by manifestations of the state. 


